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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1891 
JOSEPH P. 'WATSON, Pluintifi in Error, 
versu-s 
CHARLES GARLAND COLES, Defendant in Error. 
PETITION l!,OR ·wRIT OF ERROR. 
To the Honorable Justices of said Cou.rt: 
Petitioner, Joseph P. Watson, respectfully represents that 
he is aggrieved by a final judgment of the Circuit Court of 
the City of Portsmouth, entered on the 25th day of January, 
1937, in an action by notice of motion, and by which judg-
ment a verdict in favor of plaintiff, petitioner, against Charles 
Garland Coles, defendant, for $5,000.00 damages, was set 
aside and final judgment rendered for defendant. A tran-
script of the record is herewith filed, to which reference is 
made. 
The error assigned is: That the Circuit Court erred in 
setting aside the verdict and rendering judgment for the 
defendant. 
The facts, taken pursuant to the rule applying after u 
verdict for plaintiff on conflicting evidence, arc very brief 
and definite, to-wit: 
The parties, young men, on tl1e night of :March 8, 1936, 
went together to a dance in an automobile operat.ed by de-
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fendant and in which plaintiff was a guest. Outside the dance 
hall plaintiff got into a slight altercation with another boy 
regarding some statements the other boy had made, and a 
police officer ordered them to cease this altercation, which 
order was ·obeyed~ · 
Thereafter plaintiff and defendant entered tho car oper· 
ated by defendant, plaintiff being a guest therein, and de· 
fendant drove the car on the Portsmouth-Suffolk Boulevard. 
Some officers saw this car on this Boulevard~ thought it was 
going too fast, and the officers' siren horn being broken, the 
officers blew their ordinary horn, drove up behind and 
''bumped" against defendaut 's rear as a means of making 
defendant stop. Defendant and plaintiff suspected that the 
police car was a car in which the boy at the dance who had 
been in the altercation might he riding and that the boy might 
be desiring to continue the altercation, and defendant drove 
on, the police car followed and "bumped" him several times. 
The defendant turned off into the Y adkin Road, a narrow 
road, rough, and with curves therein, and the police car fol-
lowed. On the Y adkin Road the defendant drove his car at a 
speed estimated as high as seventy miles an hour (R., pp. 
64, 65, 50). The plaintiff repeatedly be.rmed defendant not to 
drive so fast, and was willing to stop (R., pp. 38, 47). De-
fendant refused to accede to plaintiff's warnings and requests, 
and drove the car at terrific speed on a curve in this narrow, 
rough road, so that it left the road, turned over in a field, 
threw plaintiff out, and broke the back of plaintiff and very 
seriously injured him. 
On this petition the sole question is whethe1· or not there 
is sufficient evidence of gross negligence of the defendant to 
SUJ;>port a verdict in favor of the plaintiff, a guest. 
THE ARGUMENT. 
Where reasonable men can differ as to whether negligence 
is gross, the question is for the jury, as now definitely settled 
in .Virginia by the recent case of Dr·umwright v. Walker, 189 
S. E. 310, decided January 14, 1937. 
In the case at bar it is perfectly clear that reasonable men 
can consider the driver guilty of gross negligence when he 
drove on a narrow, rough road with curves therein, at night, 
at terrific speed, in the face of repeated requests from his 
guest p,ot to drive so fast, and went around a curve so fast 
as to run off the road into a field, turn the car over and break 
the guest's back. Indeed it would be hard to find reasonable 
men who would consider such conduct not grossly negligent. 
There was some evidence put in tending to show defendant 
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was drunk, which eYidence was flatly denied (R., pp. 85, 88). 
But if defendant had driven drunk, plaintiff not knowing 
defendant was drunk (R., p. 85), the drunken condition of 
plaintiff would have made the negligence of the -plaintiff 
still more gross. . 
This petition is .adopted as the opening brief, and a copy 
hereof was mailed to counsel for plaintiff on April 30, 1937, 
and oral argument for grapting the writ is requested.' 
Petitioner prays that a writ of error may be granted, 
said error corrected, said judgment set aside, and a final judg-
ment rendered in his favor pursuant to said verdict, and 
such other relief granted as may be adapted to the nature 
of the case. 
JOSEPH P. WATSON, 
By TOM E. GILMAN, . 
VINCENT L. PARKER, 
JAS. G. MARTIN' & SON, 
Counsel. 
I, J as. G. Martin, counsel practicing in the Supreme Court 
of Appeals of Virginia, certify that in my opinion sufficient 
matter of error appears in the proceedings and judgment 
shown by the record accompanying the above petition, to make 
it proper for the same to be reviewed by this court. 
JAS. G. MARTIN. 
Received Apr. 30, 1937. 
J.W.E. 
June 10, 1937. Writ of error allowed by the court. Bond, 
$300. 
M. B. W. 
Received June 12, 1937. 
M. B. W., 
Clerk Supreme Court of Appeals. 
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RECORD 
VIRGINIA: 
Ple88 before the Circuit. Court of the City of Portsmouth, 
at the Courthouse thereof, on the 22nd day of March, 1937. 
Joseph P. Watson, Plaintiff, 
v. 
Charles Garland Coles, Defendant. 
UPON A MOTION TO RECOVER MONEY. 
Be it remembered, that heretofore, to-wit: In tlte Clerk'~ 
Office of the Circuit Court of the City of Portsmouth, on the 
5th day of June, 1936, came the plaintiff, by counsel, and 
filed· his notice of motion, whicb is in the words and figures 
following, towit: 
page 2 ~ NOTICE OF MOTION. 
To: Garland Coles, 1040 Ann Street, Portsmouth, Virginia: 
You are hereby notified that on the 22nd day of June, 1936, 
at 10:30 A. M., or as soon thereafter as counsel may be heard, 
the undersigned, Joseph P. Watson, will move the above named 
Court for a judgment and award of ·execution against you, 
for the sum of Twenty-five thousand ($25,000.00) Dollars, 
for this, to-wit: That heretofore, to-wit: on the 8th day of 
March, 1936, I was riding ih an automobile operated by you 
in the County of Norfolk, Virginia, and due to gross and 
culpable negligence in the operation of the said automobile 
I was thrown from the said automobile and was seriously, 
painfully, and permanently injured about my head, body and 
limbs, and my nervous system was seriously shocked, and I 
suffered great pain of mind and hody, and I suffered a broken 
back, concussion of the brain, and I was injured and bruised 
about my back, chest, limbs and body, all of which said in-
juries were caused by the grossly negligent and reckless oper-
ation of your said automobile, in driving at an unlawful and 
reckless rate of speed, not keeping a. proper lookout, not hav-
ing your said automobile under control, and not l1aving your 
said automobile equipped with proper brakes; that as a re-
sult of said injuries I have been in a hospital for some time 
and confined to my home under the care of phy-
page 3 ~ sicians, have been unable to engage in my usual em-
ployment and have been compelled to pay out and 
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become liable for large sums of money for hospital expenses, 
medicines and medical services, endeavoring to be healed and 
cured of the aforesaid injuries, and in the future will be com-
pelled to pay out large sums of money endeavoring to be 
_ cured and healed of the aforesaid injuries. 
And by reason of the premises I have been damaged to 
the extent of Twenty-five thousand ($25,000.00) and therefore 
I bring this action. 
JOSEPH P. \VATSON, 
By VINCENT L. PARKER, 
His Attorney. 
And the return of the Sergeant of the City of Portsmouth, 
ou the foregoing notice of motion is in the words and figures 
following, to-wit: 
Not finding Garland Coles at his usual place of abode I 
executed this 4th day of June, 1936, in the City of Portsmouth, 
Va., by delivering copy of the within notice of motion to his 
wife, whom I fouud there, a member of his family and over 
the age of sixteen years explaining to l10r its purport. 
G. E. GLOVER, City Serg't. 
By M.A. OWNES, Deputy Serg't. 
Virginia: 
In the Clerk's Office of the Circuit Court of the City of 
Portsmouth, on the 22nd day of June, 1936, came 
page 4 ~ the defendant, by counsel, and filed his plea and 
affidavit, which are in the words and figures follow-
ing, to-wit: 
This defendant Garland Coles appearing specially, moved 
to dismiss this case from the docket because he savs the re-
turn of the officer is invalid for tl1e reason that" it shows 
that a copy of the notice of motion was delivered to the wife 
of Garland Coles, when, in fact, the said Garland Coles is un-
married and has never had a wife, as will mo1·e fu1ly appear 
hy the affidavit hereto attached and made a part of this 
plea. 
· \Vherefore lw prays whether this court will or ought to 
take further cognizance of this proceeding. 
R. F. McMURRAN, p. d. 
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State of Virginia, 
City of Portsmouth, to-wit: 
This day personally appeared before me, Katharine Berke-
ley Fontaine, a notary public for the City and State , 
page 5 ~ aforesaid, Garland Coles who made oath before me 
in my said City and State that he has never been 
married and therefore be has no wife upon whom process 
could be served. 
Given under my band this 21st day of June, 1936. 
GARLAND COLES. 
State of Virginia, 
City of Portsmouth, to-wit: 
Subscribed and sworn to before me this 22 day of ,June, 
1936. 
KATHARINE BERKELEY FONTAINE, 
Notary Public. 
And at .the same day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 22nd day of June, 1936. 
At this day came the parties by their Attorneys and there-
upon, the defendant, by counsel, appeared Specially and 
moved the Court to quash the return of the Sergeant on tlw 
notice of motion herein, which motion being heard, 
page 6 ~ tbe Court doth sustain, and thereupon, the plaintiff, 
by counsel, moved the Court to allow the City Ser-
geant to amend his return, which motion being heard, the 
Court doth sustain, to whi.ch action of the Court, the defend-
ant, by counsel, excepted. 
And the amended return of the City Sergeant on the Notice 
of Motion, is in the words and figures following, to-wit: 
Not finding Garland Coles at his usual place of abode I 
executed this 4th day of June, 1936, in the City of Portsmouth, 
by delivering a copy of the witbin notice of motion to his 
mother; whom I found there a member of bis family and 
over the age of sixteen yrs., explaining to her its purport. 
R. E. GLOVER, Sgt. 
By M. A. OWENS, Deputy. 
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And at another day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 24th day of July, 1936. 
At tl1is day came the parties by their Attorneys, and there-
upon, the plaintiff, by counsel, moved the Court for a con-
tinuance, which motion being heard, the Court doth sustain, 
to which ruling of the Court, the defendant, by counsel, ex-
cepted, and this case is continued. 
page 7 } And at another day, to-wit: At the Circuit Court 
of the City of Portsmouth, held on the 14th day 
of August, 1936. 
This day came the plaintiff, by counsel, and asked leave of 
Court to file his Amended Notice of Motion, in the above 
styled cause, which leave being granted, the same is accord-
ingly filed. 
The Amended Notice of Motion refeiTed to in the fore-
going order, is in the words and figures following, to-wit: 
AMENDED NOTICE OF }.IOTIO:t'~. 
To: Charles Garland Coles, 1040 Ann Street, Portsmouth, 
Virginia. 
You are hereby notified, that on the 22nd day of June, 
1936, at 10:30 A. M., or as soon thereafter as counsel may 
be heard, the undersigned, Joseph P. Watson, will move the 
above named court for a judgment and award of execution 
against you, for the sum of Twenty Five Thousand ($25,-
000.00) Dollars, for this, to-wit: That heretofore, to-wit: 
on the 8th day of March, 1936, I was riding in an automobile 
operated by you in the County of Norfolk, Virginia, and due 
to the '{jioss and culpable negligence in the opera-
page 8 } tion of e said automobile I was ffirown from the 
said automobile and was seriously, painfully and 
permanently injured about my head, body and limbs, and 
nervous system was seriously shocked, and I suffered great 
pain of mind and body, and wiU in the future suffer pain and 
anguish, and I suffered a broken back, concussion of the 
brain, and I was injured and bruised about my back, chest, 
limbs and body, all of which said injuries were caused by 
the grossly negligent and reckless operation of vour said 
automobile in driving at an unlawful and reckless rate of 
speed, not keeping a proper lookout, not having your said 
automobile equipped with proper brakes; that as a result 
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of said injuries I have been in a hospital for some time and 
confined to my home under the care of physicians, have been 
unable to engage iu my usual employment arid have been 
compelled to pay out and become liable for large sums of 
money for hospital expenses, medicines, and medical services, 
endeavoring to be healed, and cured of the aforesaid injm·ies, 
an<l. in the future will be compelled to pay out large sums 
of money endeavoring to be cured and healed of the l!fore-
said injuries, and have lost and will in the future lose sums 
of money, which I would otherwise have eal'Iled. 
And by reason of the premises I have been dam-
page 9 ~ aged to the extent of Twenty five Thousand ($25,-
000.00) Dollars imd therefore I bring this action. 
Virginia: 
JOSEPH P. WATSON, 
By VINCENT L. PARKEH, 
TOM E. GILMAN, 
His Attorneys. 
In the Clerk's Office of the Circuit Court of the Citv of 
Portsmouth, on the 14th day of August, 1936, came the de-
fendant, by counsel, and filed his demurrer, which is in the 
words and figures following, to-wit: · 
DEMURRER. 
The said defendant says that the notice of motion in this 
action is not sufficient in law. 
R. F. :McMURRAN, 
A. A. BANGEL, p. d. 
page 10 ~ .And at another day, to-wit: At the Circuit Court 
of the City of Portsmouth, held on the 26th day 
of August, 1936. 
At this day came D.gain the parties by their Attorneys and 
on motion of the plaintiff, R. F. 1\IcMurran, is appointed to 
defend the infant defendant:, and the court having fully heard 
the defendant's demurrer to the plaintiff's notice of motion, 
doth overrule the same, to which ruling of the court, the de-
·rendant, by counsel, excepted, and on motion of the plaintiff, 
it is ordered that this case be continued to September 18th, 
the following being recognized for their appearance on the 
said 18th day of September, 1936, in a bond in the penalty 
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of One Hundred Dollars, to-wit: Reginald C. East, Jr., 
Elwood Hollowell, Edwin Briggs, Theodore Herbener, Fred 
.A. Bright, Calvin Stafford, William T. Ryder, Sr., Luther 
E. Sykes, J. ·walter Rountree, Dr. T. S. Cooke, G-'1rland Coles, 
Perry Vvilliams, Sergeant Williams, Sergeant Maynard and 
Justice H. Myers . 
.And at another day, to-wit: .At the Circuit Court of the 
City of Portsmouth, held on the 25th day of September, 1936. 
·:At this day came again the parties by their .Attorneys and 
thereupon, the defendant, by counsel, craved oyer 
page 11 ~ of the writ of Venire Facias and made a motion to 
quash the venire on the grounds that jury was not 
summoned ten days prior to the first day of the term, which 
motion being heard, the court doth overrule, to which action 
of the court, the defendant, by counsel, excepted; whereupon, 
f'Jhe defendant, by counsel, tendered a plea of ''General Issue'', 
} to which plea, the plaintiff replied generally and issue is 
\l joined thereon, and thereupon, came a jury, to-wit: T. M. 
~ Keene, Harry Lane, E. ·w. Butt, B. B. Powell, J. M. King, 
J. W. Brown and W. T. L. Shepherd, who being duly sworn 
the truth to speak, upon the issue joined and having fully 
heard the evidence and argument of counsel, retired to their 
room to consult of their verdict and after some time returned 
into Court, and declared tltat they could not agree in a ver-
dict; whereupon, B. B. Powell, one of the jurors aforesaid, 
was withdrawn, and the rest of the jury from rendering their 
verdict discharged, and iliis case stands continued. 
And at another day, to-wit: .At the Circuit Court of the 
City of Portsmouth, held on the 11th day of November, 1936. 
At this day came again the parties by their Attorneys aml 
~ thereupon, the defendant, by counsel, craved oyer 
' page 12 ~ of the writ of Venire Facias and moved the Court 
.-\ to quash the Venire on the grounds that it was 
~ not drawn Ten (10) days plior to the first day of the term, ~·\J"\ as required by law, which motion being heard, the Court doth 
overrule, and thereupon, came a. jury, to-wit: George TuttlP, 
) ~ D. L. Kiley, S. T. Hanger, F. E. Gerke, S. E. Blair, E. ·w. 
,' ~~ Nugent, and L. R. Abbott, who being duly sworn the truth to 
speak, upon the issue joined, and having fully heard the evi-
dence and argument of counsel, retired to their room to con-
soU! of their verdict and after some time returned into Court, 
having found the following verdict: "We the jury find 
for the plaintiff and fix the damages at $5,000.00. S. T. 
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Hanger, Foreman. Nov. 11, 1936"; whereupon, the defend-
ant, by counsel, moved the Court to set aside the verdict and 
grant him a new trial on the grounds that the said verdict 
is contrary to the law and evidence, which motion is con-
tinued. · 
And at another day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 22nd d~y of December, 1,936. 
At tliis day came again the parties by their Attorn.cys 
and the Court having fully heard the motion of the defendant 
to set aside the verdict of the jury x·endered here-
page 13 ~ in, and grant him a new trial, takes time to consider 
of its opinion. 
And at another day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 25th day of January, 1.937. 
At this day came again the parties by their Attorneys 
and the Court having fully heard the motion of the defendant 
\',heretofore entered to set aside the verdict of the jury ren-
""" dered herein and grant him a new trial on the grounds that 
-t... the said verdict is contrary to the law and evidence, and 
1
.) .J enter judgment for the defendant, is of ~he opinion that the 
~ same should be granted and doth so adJudge and order, to ~ which ruling of the court, the plaintiff, by counsel, excepted; 
~_::y and there being sufficient evidence before the court to enab]e 
.J ,, it to decide the case upon its merits, the Court doth proceed i · :' to enter such judgment as to it seems rigl1t and proper, it is 
~ ~ therefore considered by the Court that the plaintiff take noth-
~ ing by his bill but for his false clamor be in :Mercy, &c., and 
that the defendant go thereof without day and 
page 14 ~ recover against the plaintiff his costs by him about 
his defense in this behalf expended, to which action 
of the court, the plaintiff, by counsel, excepted. 
But at the instance of the plaintiff who desires to present 
a petition for a writ of error and supersedeas to the judgment 
entered in this cause, execution hereof is suspenrlcd for a 
period of Sixty (60) days from the date of this judgment, 
when the plaintiff or someone for him shall give bond before 
the Clerk of this Court, with surety to be approved by said 
Clerk, in the penalty of One Hundred ($100.00) Dollars, pay-
able to the defendant in this cause, with a condition reciting 
said judgment and the intention of the said plaintiff to present 
said petition and providing for the payment of all such dam~ 
ages as any person may sustain by reason of such suspen-
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sion in case a supersedeas . to sufili judgment should not be 
allowed and be effectual within the time above specified 
Virginia: 
In the Clerk's Office of the. Circuit Court of the City of 
Portsmouth, on the 16th day of March, 1937, came the plain-
tiff, by counsel, and filed his notice that he would present his 
bills of exceptions, which is in the words and figures follow-
ing, to~ wit: . 
page 15 ~ . NOTICE. 
To: Charles Garland Coles. 
This is to notify you, That on the 22nd day of March, 1937, 
at 10:30 o'clock A. M., at the Court House, of the Circuit 
Court of the City of Portsmouth, Virginia, plaintiff will 
present his Bills of Exceptions to the judgment of the said 
Court, with the request that the same be filed as a part of the 
record in the above entitled cause. 
JOSEPH P. WATSON, 
· By T. E. GILMAN & 
V. L. PARKER, 
Coun8el. 
Service accepted, this the 16th day of March, 1937. 
Virginia: 
. ROBT. F. McMURRAN, 
Attorney for Charles Garland Coles. 
In the Clerk's Office of the Circuit Court of the City of 
Portsmouth, on the 16th day of March, 1937, came the de-
fendant, by counsel, and filed his notice that he would present 
his bills of exceptions, which is in the words and figures fol-
lowing, to-wit: 
page 16} NOTICE. 
To: Joseph P. Watson, 
You are hereby notified that the defendant will offer cer-
tain bills of exception to the Circuit Court of the City of 
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Portsmouth, at 10 :30 A. M., on Monday, March 22, 1937, to 
be made a part of the record in the above styled case. 
CHARLES GARLAND COLES, 
ROBT F. 1\Icl\fURR.A.N, 
CoW1SeL 
Legal service is hm·eby accepted. 
TO:M E. GIL~f.A.N, 
JAS. G. MAR'J.1IN, 
Attorney for Joseph W atsou. 
And now at this day, to-wit: At the Circuit Court of the 
City of Portsmouth, held on the 22nd day of March, 1937. 
This day came again both parties by their attorneys and 
the plaintiff presented its bill of exceptions No. 1 and the 
defendant presented. its bills of exceptions numbers 2, 3 and 4, 
all of which bills of exceptions were signed, made a part of the 
record, and duly filed with the Clerk, after it duly appeared 
in writing, that proper notice had been given of 
page 17 ~ the time and place of presenting the same. 
The plaintiff's bill of exceptions No. 1 and the 
defendant's bills of exceptions Numbers 2, 3 and 4, referred 
to in the foregoing order are in the words and figures fol-
lowing, to-wit: 
page 18 ~ Virginia : 
In the Circuit Court of the City of Portsmouth. 
Joseph P. Watson 
1J. 
Charles Garland Coles. 
BILL OF EXCEPTIONS NO. 1. 
Be it remembered tl1at on the trial of this case, to-wit ou 
the 11th day of November, 1936, the following evidence is 
the evidence, and all the evidence which was introducecl, and 
the following instructions are all the instructions which were 
granted, to-wit: 
Mr. McMurran: Don't yon want to put Dr. Parrish on 
first Y I understand he has a patient who is in labor and 
he wants to get away right away. · 
~r! Qilman: "¥ QU. CUll PlJt ~inl on if. yo~ w@-nt 
page 19} to. 
;t\b:. ~cl\Iurr~JI: \V ~ di~ 't sumJilo~ 11~. 
The Court: If you waqt to pqt }lim mh yo~ ITI~Y qp sq. 
Mr. Mcl\lurran: \Ve willll~Yf.l tp ~l qim late~·. 
Dr: Parrish: I don't know w4~t4~r ~ ~n llt3. l?~~k, or not. 
:PR: J4~~S P ~:a,R~S~, 
~won~ ~~ b~4aJ.f ~f th~ ~~f~~~a~.h ~~~tifi~g. as foU~ws: 
By Mr. McMurra11: 
Q. Your Jiame is U1:. James Pa1:r,ish' 
.A. That is correct. 
Q. How long have you been practicing meqi~~ne, D~c~or, l 
A. About four years in Portsmouth. · · · 
Q. Docto1:, did "you examine the plaintiff in this c~s~, M~\ 
Watson? 
A. Y cs, on April 17th of this ye~r, 193(?. 
Q. I wish you would explain ~o the gentlemen of the jury 
his condition at that time~ · · 
A. I think it best that we go into the details of the exam~­
. nation with a word about the nature of those injuries in gen-
eral as indicated. 
page 20 } Mr. Gilman: I think he ought to confine his 
evidence to this case. 
Mr. Bangel: I thil1I~ h~ ~ll~ q rig4t tq mgkc cJ~llr hi~ an-
swer. 
Mr. Gi~~~: !Ic !!!)~ 1!4!! ~ qjr~~t qw~stion and 4~ oqght 
to answer jt. "T~ llr~ ~Q! ~qn~{!rp~g 'vitll casf.l~ · g~llerllllY, 
but this bqy'~ c~se~ · · · · 
.Mr. .M:cMurran: He is an expert. 
The Coqrt: ! tl!!~* 4!'! ~~m g~1l~' t(l~tify flS tq fn~41 iii this 
case. 
By Mr. McMurran: 
Q. Suppose you testify to the facts. 
A. An examination of t~a boy on April 17th, 1936, s!10weu 
fl. w~ll dpvploped and nounshed young man of lU. His head 
1Slwweq ll9 ~viqence of injury at the time of tlle examination. 
ffis face showed no evidence of injury. [!here· was a histo1;~. 
of l)~verJtl ~brasions about the face but they had entirely 
~~alf.ld and left no scars. His eyes-,-in any injury connected 
wit}! t}le n~rvous system where there is a possibility of any-
14 Supreme Court of Appeals of Virginia. ' 
Mr. Parker: We object to that. It is not responsive to the 
question. _ 
Mr. McMorran: He is stating his condition and he wants 
. to explain it. I think he has a right to do it. 
Mt·. Parker: He wants to read a long history not perti-
nent to this case at all. 
page 21 ~ The Court: Confine your answer to this case, 
Doctor. 
·Mr. Bange!: The witness is attempting to make dear to 
the jury what he found and is trying to do it in language that 
the jury will best understand, and I think the witness cun 
in his own way give an answer which will make it clear. I 
don't know what my friends is objecting to. 
Mr. Parker: His answer is not responsive to the question. 
Mr. Bangel: My friend is objecting to the manner in 
which he is doing itt 
The Court: See if you can pick up whcro you left off. 
You ~1ad got to the eyes. 
A. That is a matter of importance in determining whether 
there has been any injury to the nervous system. As I under-
stand it, that was objected to and I will have to leave it out, 
I suppose7 
By Mr. Bangel: 
Q. Go right ahead. 
The Court: W'hatever is responsive. 
A. His eyes showed no evidence of injury; his pupils re-
acted to light and reacted to accommodation and they were 
clear. In any fractures of the head or spinal cord-
Mr. Parker: That is not responsive to this man's condi-
tion. 
page 22 ~ The Court: No. 
By the Court: 
Q. State what his condition was. 
A. His body was covered with a cast that extended from 
about his nipple line down to and included his pelvis. Dr. 
Cooke was with me at the time we made this examination. 
Of course, it was impossible to examine that area because 
it was covered with the cast. Dr. Cooke stated that when the 
man was admitted to the hospital that he showed to have it 
hematoma, which is a swelling that contained a blood clot, 
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over the posterior portion of his back along the level of the 
first lumbar vertebra. That is down about here (indicating). 
'Ve had an x-ray of this patient which would give us all the 
information we needed regarding the injury, and so it really 
was not necessary to see the injury since we had ~n x-ray. 
This x-ray was made by Dr. Barrow of King's Daughters' 
Hospital on March 7th. I think it was the day after his in-
jury. This x-ray showed, reading his report, Dr. Barrow's, 
no injury was demonstrated to the ribs and thoracic vertebra. 
I do think a little explanation is indicated here. 
By Mr. McM urran: 
Q. I think you have a right to explain. 
A. There was a compressed fracture with some rotary dis-
tortion of the first lumbar and spinous processes of the first 
and second lumbar vertebra and injury and dis-
page 23 ~ placement of the first. His extremities, his arms 
and hands, showed no evidence of injury; his legs 
showed no evidence of injury, and there was no disturbance 
of sensation. His feeling in his legs below the point of break 
was perfectly all right and there was no disturbance of mus-
cular function. He had no paralysis or any signs that we get 
in a fracture of the back. His reflexes were perfectly normal, 
patella, .achilles and Babinski were all normal, and in cases 
where there is any spinal damage those are not normal. Sen-
~ation around his genitocrural peritoneum was normal. My 
conclusion. was he had a compressed, fracture of the first lum-
bar vertebra with soine distortion, rotary distortion, and bi-
lateral fractures of the spinous process of the first and second 
lumbar vertebra with no injury to the spinal cord. 
Q. I wonder if you would mind indicating on my back 
what vertebra was broken f . 
A. R-oughly speaking it would be on line with his anterior 
superior spine l1ere with the pelvis running over· in one mid-
line about here (indicating) approximately. If we had you 
stripped we could show it better. 
· Q. Dr. Parrish, the spinal column is composed, of course, 
of a number of bones; and the spinal cord, or the spinal 
column? 
A. The spinal column, yes. 
page 24} Q. And through the spinal column the cord runs? 
A. Yes, sir. 
Q. At the point where this break occurred, does the cord 
run into that bone Y 
A. The cord breaks up at the level of the last thoracic ver-
tebra. It consists of seven cervical vertebra in the neck, 
1(> ~'!:l.Pr~~~ QQ~!'~ pf 1\.pp~~~~ Q~ VirgP.I!a. 
~welv~ thgrRQ!c y~~:t~br~ !)qwp tll~t3 pa.rt qf t~l!'! l?!lck (!mli~ 
~~t.!!lg) ~nd sev<rr~l lower dow~ that g9 t()get}lf!r. ~s they go 
ffito t}l~ p~lvic. 'f}lere. are fiy~ lumb~n· V~rt~~l'jl, flV~ S!lCl'~l 
a!!fl fiv9 cocQygep.l ~n t}1e pelvic gh·dle. ':r}lose last l).re i~ tlw 
pe~vi~ girdl~~ '.fhiE; ma~ '!5 br~qk Wfl.S !lt t4e fll~~t lU.P:lPI:ll! vert~­
bnh just ~el9w thfl.t: 
Q!. Sq it '\VQP.\~ qgt ~ffect. 4i~ nervqps system ill a!!y way! 
A. No. Q; ·~ 'vi!i\4 yoq w~;mld ~xpJ~i~ t4ut t9 t4~ jqry, what the 
effect of a br!}~"Ji of QlW pf t4~ lr.nver !3Pintll ool!lnm is. 
A. What makes broken backs so serious is the fnct that they 
break this spinal cord which will prodllPe Pilndy!'i~ hel()W 
the level of the lesig1~ sp fp.r fl§i the feeling is CQltc~rn~d I}Ud 
th~ &ctive ~ov~ll!flnt. ';r4e spipal cqrd. serve~ twp p11rppscs, 
~t a.ct§i tQ prqt~(}t th~ !5Pinal pQJlliJm nnd ~t tP.~ same time 
~t ~Ctf:i ~ SUppq~;t Qf th~ hod.y the ~ll'ffi~ flS t}u~ l~g AQCS. It holds 
YQ1Jf Qody YP i!:l:i YP.llr l9g, an<l it ~lets ~s a !3'!-lPPPI't. l shot1ld 
l:it~t~ th11t t}l~ ~pi~;:t~ c9r~ l)r~qki~g yp ab.pve the column 
~r.gup~ tl:te leyel whe~·e tllis Jnan wa.~ injtlred showed that there 
~~ n~ reJll dan!ag~ thfl.t t~li~~ place i~ the brQken 
P.~g~ ~P ~ ht1.c~; tlwro is po paralysis and no sensour:y dis-
turbanc9, alld it pnt~ it in a class with a fracture 
of AAY long PQ~e w}ler~ thor.~ iS! weight qearing to be done. 
~bose 13Phw1 prgc~sl3Ql3, n!}~ely, the v~rtebra consists of 
boili,es throngh the ~tmso·ury transyarse pl'Qcess that goes 
off thi& w~y, bending Qut like that (indi~ati11g), and another 
p:rojection <mt lik~ that, and another one in the back. He 
had a compression of the body with some rotary displace-
IIlC~t, and a brel}k of two spinous processes of the vertebra 
below thi~. ~hi& b~dy was not ~rJis4ed to any real amount. 
The man ·was pqt in m~sitjpn tq oop!ect that, to hyper..,extend 
his l?ack, and was put in a cast &nd received perfectly ade-
q-qate trea,tmellt. lt is true that a certain amount of stiff-
~~!3~ will be s~e~ ~nd a oert!lin tlmount of pain on ce1'tain 
ruov~me~t~ lmt JlS tim~ goes on it should not be a pemla-
nent injury. He may not l:!e able to bend with quite ns much 
fl~~on. a~ he c1!4, put ~$ time goes on it should improve. The 
!JljJ!llY is not o~~ tQ a.ny of the nervous tissue or to the sys-
tem. · 
Q. A break in one pf those lowel: ~:>piual vertebra is no 
wgrf:le that! ~ }lre!l'k of the leg, is it~ 
A. It is in the same category. '-Phe leg has more weight 
tl? hoJP. thm~ th\!3, · 
Q. So it would not be as bad as a break of the leg7 
~~ :Qependillg upOJl the location. If it were a fracture of 
th~ c:Jervical neck of the femur in an old person it 
page 26 ~ would be a great deal more serious probably. 
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CROSS EXAMINATION. 
By Mr. Gilman: 
Q. Doctor, from all you have said I gather this man has 
a broken back but it isn't as serious as if it had been broken 
somewhere else where it would have injured the spinal cord 1 
A. That is quite correct. If it had been to the segments 
higher up he would have been paralyzed down. 
Q. The first lumbar was fractured 1 That is a break7 . 
A. Yes. 
Q. What did you say about a bilateral fracture of the first 
and second lumbar? 
A. The first and second transverse process-! will read 
the report. . 
Q. What does it mean 1 
A. "There is a compression fracture with some rotary dis-
tortion of the first lumbar vertebra. The spinous processes 
of the first and second lumbar vertebra are fractured.'' 
Q. I understand the first lumbar was broken. What is it 
about the other Y 
A. These processes that stick off the lumbar vertebra. 
There are two transverse processes and one goes off the back. 
Those two were sticking off to the side, were 
page 27 ~ broken. 
Q. In addition to the first lumbar-
A. There are six bony processes that stick off the body 
itself. 
Q. I understand the processes of the first and second lum-
bar were also fractured f 
A. The two spinous processes that stick off. 
Q. Was it necessary to immobilize him, put him in a cast 1 
A. Immobilized him, put him in a corrected position. 
Q. And that cast extended from where to where 1 . 
A. From the nipple line down including his pelvis. 
Q. How long was it necessary to keep him immobilized l 
A. As a rule at least four months. 
Q. At least four months in that cast 1 
A. At least, and some times longer depending upon the 
age of the person. · 
Q. I understood you didn't treat this man. You were called 
there to see him by whom f 
lfr. Mc:Murran: I object to that, may it please the court. 
The Court: I didn't hear the question. · 
Mr. l\fcMurran: He asked him who called him to call this 
man. 
The Court: Objection overruled. 
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A. 1\Ir. M:cMurran asked me to see the man. 
Mr. Mcl\Iurran: ·we except. 
page 28 } By Mr. Gilman: · 
Q. You didn't treat him T 
A. No. 
Q. He was not your patient Y 
A. No. 
Q. You saw him approximately six weeks after the acci-
dent¥ 
A. Approximately, yes. I saw him on April 17th and the 
accident happened on March 8th. 
Q. I believe you stated, Doctor, you thought that time would 
improve some of this stiffness and that the pain would dis-
appear¥ 
A. Yes, that is my belief. 
Mr. Gilman: I will call your client as an adverse witness. 
Mr. McMurran: We object to his being called as an ad-
verse witness until he proves to be adverse. 
Mr. Gilman: He is the defendant and your client. 
Mr. McMurran: You put him on the stand the last time 
and know what he is going to testify to. 
The Court: Calling him as one doesn't make him such. 
page 29} CHARLES GARLAND COLES, 
follows: 
the defendant, being first duly sworn, testified as 
By Mr. Gilman: 
Q. Your name is Charles Garland Coles f 
A. Yes, sir. 
Q. How old are you, Mr. Coles! 
A. Twenty-one. 
Q. You know Joseph P. Watson, the plaintiff in this case? 
A. Yes. 
Q. And have known him for some time 1 
A. Ever since we were around eight or ten years old. 
Q. Friends? 
A. Yes. 
Q. On the night of March 8th, I think you were out driving 
with himf 
A. Yes. 
Q. Driving your automobile? 
A. Ye~, sir-no, sir; it was my father's automobile. 
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Q. Young Watson here had no control over the operation 
of the automobile~ You were driving? . 
A. Yes. 
Q. Where did you join Mr. Watson Y .. 
A. At the Prentis Park Community Hall on Des Moines 
Avenue. 
Q. From there where did you .go~ . 
A. From there we rode out to a place by the name of Grove 
Inn on the corner of Rodman A venue and the Ail'-
page 30 } line Boulevard. 
Q. You then stopped at Bones and Carroll's 
place? 
A. Yes, sir. . 
Q. What happened there, Mr. Coles? . 
A. 'Ve went in and danced until twelve o'clock and went 
down when the dance was over. We came outside ·and Wat-
son had some disturbance with a boy named Mickie East. 
Reginald East is his real name. Mr. Rountree, Officer Roun-
tree, came up to us and told-asked Joe what was the trouble 
and he said they had had a fight. · 
By Mr. McMurran: 
Q. Joe is the plaintiff! 
A. Yes, sir. 
Q. Mr. Watson Y 
A. Yes; and be told him to leave there or he would have 
to lock him up for disorderly conduct, so Joe and I got in the 
automobile and started out the Suffolk Boulevard towards 
Suffolk. 
Bv Mr. Gilman: . 
·Q. Why did you start up that way? 
A. It was just a little after twelve and we started out that 
way to circle around by Cradock and cut through by Yadkin, 
nnd come around by Cradock to Portsmouth. · 
Q. You went down the Suffolk Boulevard and turned into 
i:he Y adkin Road 1 
A. Yes, sir. 
page 31 } Q. Coming in to Deep Creek on the George 
Washington Highway and through Cradock" in 
townY 
· A. Yes, sir. 
Q. After you left Carroll's, Bones and Carroll's station 
traveling in the direction of Suffolk, what happened 1 · 
A. An automobile approached from the rear and bumped 
our automobile four times and we took for granted, the two 
of us, it was the boy Joe had a fight with that was follow-
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ing us, and I turned in the Bowers Hill Road, called the old 
Gallberry Road. 
Q. How fast were you traveling down the Suffolk Boule-
vard? 
A. Between forty and fifty miles an hour. · 
Q. On the Suffolk Boulevard you were running that fast Y 
A. Yes, sir. 
Q. Then you turned to the left in the Bowers Hill Road 
or Yadkin RoadY 
A. Yes, sir. 
Q. That leads back to Deep Creek~ 
A. Yes, sir. . 
Q. How fast were you traveling down that road T 
A. Between forty and fifty. . 
Q. And that is a very narrow road, about twelve or fif-
teen feeU 
Mr. McMurran: Are you testifying? 
By Mr. Gilman: 
· Q. Is that it7 
page 32 ~ A. About fifteen feet. 
Q. What kind of road is it 'l 
A. Macadamized road. 
Q. Waterbound macadam, is itf 
A. Yes, sir. 
. ' 
Q. Pretty rough or smooth 1 
A. Well, at times it is a smooth road. It is kept up by the 
State. 
Q. How was it then T 
A. That night I turned on it it had a certain amount of 
holes and bumps in it, and tore up to a certain percentage. 
Q. You are familiar with the road and drove it often Y 
A. Yes, sir. 
Q. Is it straight or has it a good many curves in iU 
A. Well, it has a certain amount of curves in it. 
Q. What happened to you when you got to one of those 
curves? 
A. When I got to one of those curves the car \Vas ·really 
traveling too fast. I tried to make a turn and I saw when 
I tried to make it I was going to turn over and put on the 
brakes and swung the car back and went straight out into 
the field and then the car turned over and hit in the soft dirt . 
. Q. The car turned over~ 
A. Yes, sir. 
Q. How far in the field in the soft dirt did you go. after 
leaving the road Y 
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page 33 } A. I could not tell you exactly. 
Q. About how far? 
A. Around 25 foot-30 feet. 
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Q. Twenty-five or thirty feet in the soft dirt from th~ 
road? 
A. Yes, sir. 
Q. I believe your friend, Joe, was thrown from the auto-
mobile, was he not? 
A. Yes, sir, thrown through the right front window .. 
Q. The right what~ · · 
A. Front window. 
Q. How far from the car was he thrown f 
A. Around 30 feet. 
Q. About what angle was this turn, a 45 degree or greater7 
A. I could draw it a little plainer than I could tell you. 
Q. Was it a sharp turn or an easy turn 7 
A. It was a right sharp turn. 
Q. You knew that you could not make it at that speed, did 
you not? , 
A. I can't say I did know it. 
Q. I thought you said you realized you were going too 
fast? 
A. I did after I got into the curve. . 
Q. At that time, on this narrow road, you were traveling 
forty to_fifty miles an hour? 
page 34 } A. I slowed to a certain amount coming into the 
curve before I did. I could not tell you the exact 
speed I was making. . 
Q. How many times did your car turn over l 
A. Once. It didn't· turn completely over then. It went 
up on the side. 
Q. Were you burt, l\fr. Coles~ 
A. I had' twelve cuts in the side of my head and up in 
here (indicating). 
Q. 'Vhat happened to Joe1 When he was thrown out "\vas 
be knocked unconscious 7 
A. He was unconscious laying on the ground; unconscious 
laying;back on his back, laying out this way. 
Q/Uncon.scious 7 
)
. Yes, sir . 
. W'ho came up and assisted you 7 
A. A boy by the name of 'Villiam 'Whitford. 
Q. Then did the police officer come up 1 
A. Yes, sit. 
Q. Mr. Coles, you realized that you were traveling at a 
reckless spe~d, did you not 7 
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. 
Mr. McMurran: I object to that, may it please the court. 
That is a question for the jury to determine. · · 
The Court: Overruled. 
page 35 ~ Mr. Bangel: We except. 
A. Yes, sir. 
By Mr. Gilman: 
Q .. Yes. 
A. At the time, driving as fast as I was when I got into 
this road, it is true. 
By the Court : 
Q. WhaU 
A. When I turned into this road, the Bowers Hill and Yad-
kin Road, after I found out the road was in bad shape it 
was really too fast to be driving on that road and vicinity. 
CROSS EXAMINATION. 
By Mr. McMurran: 
Q. What kind of car were you driving? 
A. 1931 Chevrolet coach. 
Q. Had you ever had that car wide open 'l 
A. Yes, sir. 
Q. What was the maximum speed the car would ·makef 
A. Fifty-five miles an hour.· 
Q. Could not make over 55 miles? 
A. No, sir, never been over that. 
Q. You say that when you entered the curve you slowed 
down some? 
page 36 ~ A. Yes, sir. 
Q. You thought you could make it all righU 
A. Yes. 
Q. And you didn't think that you were driving recklessly 
when you entered the curve Y 
A. No, sir.· 
Q. You were familiar with that road~ 
A. Oh, I had driven it many times before. · 
Q. You didn't know when you went over it that night it was 
bumpy~ 
A. I knew fhere was a certain amount but not as bad as it 
was. . 
Q. You were not familiar with the bumps that night 1 
A. No. . 
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RE-DIRECT EXAMINATION. 
By Mr. Gilman: . 
Q. How .far did. the accident happen from the intersection 
of this. road with the Suffolk Boulevard j 
A. I could not tell you. 
Q. About how far, a half-mile, a. mile or a mile and a half~ 
A. About four and one-half miles. 
Q. The accident happened on the Yadkin Road four and 
one-half miles south of the Suffolk Boulevard 7 
A. Yes, sir. 
Q. And the road was in bad condition before 
page 37 ~ you reached the point of accident 1 
A. I saw that, yes,. sir. · 
Q. You realized that after traveling four and one-half 
miles~ 
A. Yes, sir. 
JOSEPH P. WATSON, 
the plaintiff, being first duly sworn, testified as follows: 
'By Mr. Gilman: . . 
Q. Your name is Joseph P'. Watson f 
A. Yes, sir. 
Q. How old are you, Joseph? 
A. Twenty-one. 
Q. How old! 
A. Twenty-one. 
Q. And you live where? 
A. 1606 Maple Avenue. 
Q. Have you lived in Portsmouth all of your life? 
A. Yes, sir. 
Q. Before your injury, what was your occupation, lvhat 
·kind '<>f work did you do 1 
A. Plumber and pipefitter. 
Q. And worked with whom T 
page 38} A. Worked with my father most of the time. I 
worked with other plumbers, too. 
Q. What wages did you geU What did yon average per 
weekT 
·A. About $20.00 per week, sometimes less and sometimes 
more, but about on the average of $20.00 a week. 
Q. This accident happened on March 8th. Ha:ve you been 
able to do any work since that time? 
A. No, sir. · 
Q. Now, on the night this accident happened tell us where 
you joined your friend, Mr. Coles, and where you wenU 
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A. I met him at the Community Hall in Prentis Park there 
and he asked me to come on and go ou with him out to the 
. Village Barn, and we started out and stopped· at the Pine 
Grove Inn and went up and danced and after the dance broke 
up I had a little argument with the East boy, and we were 
standing there arguing and Mr. Rountree told us to go ahead 
and leave or he would put us under arrest, and we went off 
and we got down the road a mile maybe and this automobile 
started bumping us and we thought it was the East boy be-
hind us, and Coles started driving a little fast, and weut 
out the Suffolk Boulevard until we got to the Yadkin Road 
and he cut in there and the road was bad, and he started 
hitting, bumping, the automobile, and so while he was bump-
ing us he was driving right fast and I asked him to stop 
the automobile, that I had rather get out and han~ 
page 39 ~ a fight than to take a chance on wrecking it: . 
Q. Did you ask l1im to stop Y . . . . 
A. Yes, sir, and he said no, he was going to keep on and 
he continued, and how far we went down up to the accident, 
I don't remember it. 
Q. What speed was he making when you last remember 7 
A. I reckon fifty or sixty miles an hour. 
Q. You don't remember the accident at allY 
A. No, sir. 
Q. You came to, I believe, in the hospital Y 
A. Yes, sir. 
· Q. Did you have anything to do with the operation of the 
automobile Y 
A. No, sir. 
Q. Were you invited to go along! 
A. Yes, sir. 
Q. When did you come to in the hospital, Mr. Watson~ 
A. I come to some time the next day. Of course, I don't 
know when I come to. I come to probably around nine or ten 
o'clock in the morning. 
Q. W e1·e you in any pain 'l 
A. Yes, sir. 
Q. Where7 
A. All in my back. 
Q. Then what did they do to you, the doctors f 
A. Not much they could do. I don't know what the idea 
was, but I had to lay there and my back was all 
page 40 ~ swelled up, and they took me to the x-ray room 
and x-rayed me five times and they would not show 
up, and they put me in bed and I stayed there five days again 
with noth~ng to eat at all. · 
Q. Nothing whaU · 
Jos~ph P. Watson v. Charles G. Coles 
A. To eat. 
Q. Nothing to eat 7 
A. Yes, sir. 
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Q. Were you in any pain i 
A. Yes, sir. I lay there five days more and they took me 
in there and x-rayed me again, and the doctors taken and sent 
me home and put me on a board and I lay there four or five 
days and was in so much pain I didn't know what to do, and 
they got a specialist from Norfolk, Dr. Vann. 
Q. What kind of board was iU 
A. A half-inch thick to cover my whole back. 
Q. To whati 
A. So my whole back could go on it. 
Q. Could you move 1 
A. No, sir. 
Q. ·what did Dr. Vann do to yout 
Mr. Bange!: He can't testify to what Dr. Vann did. Dr. 
V ann will l1ave to testify to that. 
Mr. Gilman: He can, whether they put a cast on him, or 
not. 
page 41 ~ The Court: Objection overruled. 
By Mr. Gilman: 
Q. What did he do j . 
A. He come and saw me and ordered me to the hospital, 
and the next morning I got in the hospital aud they took 
me in the operating room and put me in this cast, and I stayed 
in the hospital about four or five days in terrible pain be-
fore I got any relief. I felt like I was losing my breath. 
Q. What kiud of cast was it? 
A. Plaster paris cast. 
Q. From where to where 7 
. A. Undemeath my al'Dls clean down to tl1e bottom of my 
hips. 
Q. Could you move any at all t 
A. No, sir. 
Q. How long did you stay in the cast f 
A. Over five months. 
Q. Can you now use your back as you did before~ 
A. No, sir. 
Q. How does it affect you? 
A. If I stay in one position long aud get up it is stiff 
and sometimes it pains me and I can't half sleep. Some-
times I sleep and sometimes it affects me. 
Q. Can you bend over and pick up a wrench or anything 
ojf the floor 7 
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A. No, sir. 
page 42 ~ Q. Can you lift 7 
A. No, sir. · . 
Q. What was your doctor's bill, do you know? 
A. No, sir. 
Q. This is your hospital bill, is iU ~~ 
A. This is my hospital bill-$72.00. 
Q .. You don't know· what your doctor's bill is T 
A. No, sir. He has never told me. 
CROSS EXAMINATION. 
By Mr. Bangel: 
Q. Mr. Watson, you and Mr. Coles have been lifelong 
friends! . 
A. Yes, sir, we have been knowing each other most of our 
livesT 
Q. And in addition to knowing each other you have been 
close friends 1 
A. Yes, sir. 
Q. And you were clo.se friends until the night on which 
this ac~ident happened Y · 
A. Yes, sir. 
Q. And on that night, just before the accident occurred, 
you were at the Community Hall in Prentis Park'l 
page 43 } A. Yes, sir. 
Q. You had your automobile 1 
A. Yes. 
Q. And Mr. Coles had his father's automobile and drove 
up to the Community Hall where you were Y 
A. Yes, sir. 
Q. How long had you been in the Community Hall before 
he got there 1 
A. Probably about 15 minutes, I reckon. 
Q. When you saw each other you engaged in a conversa-
tion as to where to go and what to do that night? 
A. He asked me to come on and go out to Bones and Car- . 
roll's with him. 
Q. Why didn't you drive your carY 
A. Because he invited me and my automobile was noth-
ing but a wreck. He had a bettet· automobile. · 
Q. He had au old car but in better condition than your 
carY 
A. About :five times better. 
Q. It was for that reason that yon got into his car and 
sta~ed for Bones and Carroll's, at which place they were 
havmg a dance~ . · 
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A. That is right. . . . 
Q. You went to your car and took the keys out~ 
A. I said that I taken the keys out of my car before I.met 
him. 
page 44 ~ Q. On your way to Bones and Carroll's you 
made a stop?. 
A. Yes, sir. · . 
Q. ·wm you give us the name of. the .Place you stopped Y 
A. Grove Inn. 
Q. Did you order a bottle of beerY 
A. I did. 
Q. And from there you went to Bones and Carroll's place Y 
A. That is right. 
Q. What time did you arrive there~ 
A. What time did we arrive there? 
Q. Yes. 
A. About ten o'clock, I reckon. 
Q. What time was it that you engaged in this fight with 
East, Reginald EasU . · . 
A. Just about twelve, right after the dance. 
By the Court: 
Q. WhaU 
A. Just about twelve o'clock. 
By Mr. Bange!: 
Q. You were parted, were you? 
A. That is right. 
Q. Give us the name of the young man who parted you 1 
A. Elwood Hollowell. 
Q. It was through his efforts that the fight was discon-
tinued? . 
A. That is right. 
page 45 } Q. Then it was you got into Mr. Coles' automo-
bile, but didn't start out for home at allY 
A. We went out the Suffolk Road. 
Q. Yon were traveling in a southwesterly direction Y 
A. To,vards Suffolk. 
Q. That would be ·in a southwesterly direction Y 
A. That is right. . 
Q. In order to go home you would have to travel in a north-
easterly direction? 
A. Yes, sir. 
Q. The automobile that was being driven by Mr. Coles was 
being driven for. the pleasure of both of you tha.t night, was 
iU 
A. Yes, sir. 
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Q. And as he drove along the boulevard his driving was 
satisfactory to you Y 
A. Well, it was all right to start. 
Q. There was nothing in the manner in which he was oper~ 
ating that automobile that caused you to call his attention 
to it on that boulevard, was there Y 
A. Yes, sir. 
Q. You mean as you were going along that boulevard he 
was driving the car other than what you would consider was 
being driven by a -man of ordinary prudence Y 
A. He started driving reckless .after the other automobile 
started bumping him. 
page 46 ~ Q. I haven't reached that point. I am asking 
you, as you were driving along that boulevard-
Mr. Gilman: ·where and when t 
By Mr. Bangel: 
Q. Along the Suffolk Boulevard; was there anything in the 
manner·in which he was driving the automobile to cause you 
to make any comments 7 
A. Not until the bumping and it occurred on the Suffolk 
Boulevard. . 
Q. After driving for some distance along the Suffolk Boule~ 
vard there was a car that came from behind you~ 
A. Yes, sir. 
Q. And began bumping the car in which you two were 
riding¥ . 
A. Yes, sir. 
Q. Who did you. think was driving the automobile that was 
llumping the car in which you were riding~ 
A. I thought it was the East boy. 
Q. Is that the same boy with whom you had had a fight 1 
A. Yes. · 
Q. 1s that the ·same boy that Officer Rountree told von 
you would have to leave, otherwise he would have to a1·rest 
you'r · · · 
A. Yes. 
Q. Yon thought he was bumping you in order to make the 
car stop so he could continue the fight! That is what you 
· thought, was iU 
page 47 ~ A. Probably so, yes, sir. 
Q. Is that what both of you concludqd f 
A. Yes, sir. 
Mr. Parker: I don't think he can testify to what Mr. Cole~ 
concluded. 
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Mr. Bangel: It is cross examination. 
The Court: Objection overruled. 
By Mr. Bangel: 
29 
Q. After being bumped from the rear and you had con-
cluded that it was the East boy, the car picked up a little 
speed? 
A. 1Ces, sir. . 
Q. The reason the car began traveling a little faster was 
because you wanted to avoid this fight; is that correct 1 
A. That is correct. 
Q. 1[ ou didn't want to engage in any further altercation 
with East, did you T 
A. 1C es, sir. 
Q. 1Cou did~ 
A. 1[ es, sir; after he started driving 1·ecldess ·I asked him 
to stop the automobile. 
Q. When the car bumped you from the rear and you con-
cluded it was the East boy in the car after you, did you tell 
him after it was bumped the first time to stop and ''Let's 
get out and fight 1 '' 
A. Not right that minute. 
page 48 ~ Q. 1[ ou didn't want to fight then, did you t 
A. Not unless necessary. 
Q. It was perfectly satisfactory to you to avoid a fight 
if you could? 1[ ou didn't want to continue it any further, 
did you? 
A. Depends upon what kind of danger there would be 
otherwise. : 
Q. I am asking you if you were willing to get out of a 
:fight if you could 7 
A. If we could avoid it by driving right and not tnking 
a chance on injuring myself. 
Q. Are you going to answer the question t 
Mr. Parker: He has answered it twice. 
~Ir. Bangel: It is not responsive. 
Mr. Gilman: It may not be what you want, but it is respon-
sive. 
The Court: It strikes me that be has answered it. 
By Mr. Bangel: 
Q. The car began to pick up a little 1 
A. 1[ es, sir. 
Q. On the Suffolk Boulevard 1 
A. Yes. 
Q. How wide is the Suffolk Boulevard f 
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A. It is as wide as the court room. 
The Court: You mean the hard surface? 
page 49 ~ By Mr. Bangel: 
. Q. That is a th1·ee lane traffic road, isn't it 'l 
A. Yes, sir. 
Q. At least 27 feet wide,isn 't it? 
A. I reckon so. 
Q. How many times was this car struck from the rear? 
A. Up until when Y 
Q. How many times was it struck in the rear! 
A. Probably 14 or 15 times. 
Q. How fast was the car being driven at the time of its 
being bumped 1 
Mr. Parker: Tha.t is not a fair question. He testified the 
car was bumped 12 or 15 times over a course of several miles 
and the speed was increased according to his testimony. 
Mr. Bangel: You can ask him after I finislL I asked him 
how fast it was being driven at the time it was being bumped. 
Mr. Parker: The first, second or fifth time Y 
The Court: Objection overruled. 
A. The first time it was bumped it was driving between 
40 and 50 miles an hour and it was bumped about four times 
then, and he was bumping us and I said it was continuously 
bumped. . 
By ::Mr. Bangel: 
Q. You were traveling between 40 and 50? 
A. When it was first bumped. 
page 50 ~ Q. At the time you left the Suffolk Boulevard 
and got on this other road how fast was it beiug 
driven then 1 
A. Picked up speed to, I reckon, as fast as it would go, 
about 60 miles an hour. 
Q; Was the car being driven all right then? 
A. No, sir. 
Q. Didn't. you testify in court about this matter before 7 
A. How do you mean 1 
Q. This is not the first time you have testified in this 
case1 
A. No, sir. 
Q. You have testified before. Were you asked-
Mr. Parker: He must tell the witness where and when 
he testified. 
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By Mr. Ba.ngel: 
Q. Were you asked by Mr. McMurran at the Trial Jus-
tice's Court on the 27th day of July, 1936, this question: 
"Did Mr. Coles drive his car like a normal person f" Do you 
recall that question Y 
A. Yes, sir. 
Q. Do you recall your answer to that question 7 
A. Up until the bumping started he was. 
Q. Other than the bumping, was he still driving as a reason-
able and prudent person f · 
A. After the bumping started he started driving reckless. 
Q. Was that your answer to the question pro-
page 51} pounded to you at the Trial Justice's CourtY 
A. I don't know, sir. 
Q. I asked you if you were not asked this question: ''Did 
Mr. Coles drive his car like a normal person?" Do you re-
call the question being aslced you t 
A. I do, something like that. 
Q. Do you recall this being your answer, ''Other than this 
man bumping him every half second Y '' 
A. I don't know if I answered it, or not. 
Q. Do you deny having made that answer 7 
A. No, I don't deny it. 
Q. "\Vere you asked the question whether Mr. Coles' car was 
swerving from side to side 7 
A. I believe I do. 
Q. What did you answer¥ 
A. No, sir, it was not swerying from side to side. 
Q. Were you asked down there whether he was driving per-
fectly straight T . 
A. I don't know, sir. 
· Q. Were you asked this question, "Driving perfectly 
straight?" Were you asked, "Did he swerve from side to 
side 1'' And your answer was no? ''Was he driving per-
fectly straighU" Do you recall that question 7 
A. He could not drive perfectly straight if he went off 
the road. 
page 52} Q. Was your answer, "How could he when the 
· man was bumping him 1" Do you recall that7 ;;~A. I don't know what you are talking about, "How could ef" . Q. Were you asked whether his driving was satisfactory 
to you and was he driving prqperly and you said except this 
man behind him bumping him 7 Do you recall being asked 
those questions f , 
A. Read that again~ 
Q. Were you asked whether Mr. Coles was not driving his 
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car as an ordinarily prudent person would have driven it on 
that road and driving as straight as he couW drive it and 
satisfactory to you except for this man, Mr. East, behind him, 
bumping him,. so you thought! 
A. He was driving all right up until the bumping started 
and after the bumping started it was reckless from then on. 
Q. Were you asked the question whether, up to the time 
of the accident, he was driving the car satisfactory to you, 
and your answer was yes 1 
A. No, sir. ·· .. ·, 
Q. I aslced you whether you weren't asked this question: 
"He was driving bis car pt·opet•ly up to tho time of the acci-
dent?" And your answer was, "Sure be was"~ · 
A. No. 
Q. I want to put you on your guard because I expect to 
contradict you. 
I 
)
ge 53 ~ 1\Ir. Gilman: Why don't you read it all 1 
' The Witness: You are jumping in there and 
king me some and jumping over to more. 
. By Mr. Bangel: 
Q. These questions were asked you by Mr. McMurran and 
these answers, we will show, were your answers: " ( Q.) Did 
Mr. Coles drive his car like a normal person? (A.) Other 
than this man bumping us every half second. ( Q.) Did l1e 
swerve from side to side? (A.) No. (Q.) Driving perfectly 
straighU (A.) How could l1e when the man was bumping 
him! (Q.) ~e drove all right? (A.) Except the man behind 
him like that. (Q.) He was driving properly then, is that 
right? (A.) He was, yes. (Q.) When l1e reached the curve 
what speed was he goingY (A.) "What curve~ (Q.) When 
you turned over~ (A.) I don't know that. (Q.) Was he 
driving properly then 1 (A.) I don't think I remember a 
curve. (Q.) ·was he driving his car properly up to the time 
of the accidenU (A.) Sure he was." Do you remember 
that? 
A. Yes, sir. 
Q, Are they your answers to the questions 1 
A. Some of them were. 
Q. What questions have I read to you to which the an-
swers wero not properly recorded in this paper I have Y 
A. I don't know, but I said he was dtiving reckless. 
Q. I ask you whether or not the answers I have given you 
to the questions which I have reacl ware your an-
page 54 ~ swers 1 
· A. Asked me whatY 
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The Court: Any of them or all of them 'I 
By Mr. Bangel: : 
Q. Your answers to the questions asked you 'I 
A. Yes, they are correct. 
Q. So then the car was being driven properly by Mr. Coles 
up to the time of the accident? 
A. Other than bumping the car and reckless driving. 
Q. So it was not his driving but the bumping of the carl 
. A. He was driving it. He was under the wheel. 
Q. And driving satisfactorily to you 1 
A. I wouldn't have· protested if he had been driving satis-
factorily. 
Q. Didn't you testify in the lower court that it was being 
driven satisfactorily to you Y 
A. Until I protested. 
Q. When did you change your mind as to the answers that 
you gave in that hearing and this hearing l 
.Mr. Parker: I am going to ask that ho read this whole 
record, introduce the whole thing, for the enlightenment of 
this jury. To me it is manifestly unfair for Mr. Bange! to take 
the testimony in some case that has nothing in the world 
to do with this, the object of which was entirely different, 
and question a man with reference to that piece-
page 55 } meal. If he is going to introduce a part of this 
evidence I am requesting that the whole record 
of that other case be 1·equired to be introduced in here. 
Mr. McMorran: If he made prior inconsistent statements-
The Court: Mr. Bangel is within his rights. Objection 
overruled. -
Mr. Parker: We except to that. 
By Mr. Bangel: 
Q. When did you protest about his manner of driving7 
A. He started bumping the automobile and I asked him 
to stop. ·. 
Q. Reading further, following immediately behind the ques-
tions I just read you, I ask you whether this question was 
asked: "Prior to the accident this man was driving his car 
perfectly normally, just like any other person would have 7" 
Do you recall that question being asked f 
The Court: Whether that is the answer he gave 7 
By Mr. Bange!: 
Q. "(A.) Of course, he had some difficulty with this man 
bumping him." Do you recaU that answerf 
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A. This car was behind bumping us. 
Q. I asked you whether you didn't make this answer to 
this question: " ( Q.) That is not responsive to the question. 
I asked you if this man was driving· bis ca1· prop-
page 56 ~ erly~ (A.) Rigbt." 
A. Yes, sir. 
Q. You made that answer 7 
A. Yes, sir. , 
Q. And that was up to the time of the accident? 
A. No, sir. 
By the Court: 
Q. Did you say yes or no 1 
A. I said no, sir. 
By Mr. Bangel: 
.  
. ... 
Q. Were you asked this question: '' ( Q.) I am talking about 
before the accident f'' And you said, ''I told you I didn't 
remember, that I was knocked unconscious with concussion 
of the brain and a broken back". You were asked if, prior 
to this accident, this man was driving his car perfectly .nor-
mally, just like any other person would have, and your an-
swer was, "Of course, he had some difficulty with this man 
bumping bim' '. 
A. Yes, sir. · 
Q. Other than bumping, his driving was eminently satis-
factory to you? 
A. Driving satisfactory until the bumping occurred. 
Mr. Gilman: Mr. Bangel, why don't you read all of that 
down theref 
Mr. Bangel: Mr. Gilman knows the court would not per-
mit us to introduce the whole record. 
page 57 ~ The Court: If you gentlemen will state your ob-
jection to the court and not argue, I think we will 
get along better. Are you through with your examination? 
Mr. Gilman: My objection is that he is not being per-
fectly fair, in my opinion, with this witness, nor with the 
jurors. He asks one or two questions to a certain point and 
stops when the next question about the same subject mat-
ter and tbe answer clar-ifys the whole thing. That is my ob-, 
jection. 
Mr. McMurran: What are yon doing with my record! Let 
me have it. 
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Mr. Gilman: Is there anything secret about iU 
}rfr. McMurran: No, but we paid for it. 
Mr. ·Parker: Don't you want us to have it 7 
By Mr. Bangel: 
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Q. How fast was this car traveling say a couple of hun-
dred yards before the accident occurred 1 
A. I told you I didn't remember that. 
Q. You don't know, do you Y 
A. No, sir. 
Q. Do you know how fast the car was traveling from a 
distance of a couple of hundred yards to the point of the 
accident7 
A. No, sir. 
Q. You don't know? 
page 58~ A. No. 
Q. I ask you whether you didn't testify in the 
last trial that to a point of approximately 200 yards from 
the accident he was traveling between 40 and 50 miles an 
hour? 
A. I don't think it was. 
Q. I ask you if this question was not asked you at the 
last trial of this case in this court: ''How fast was he going 
at· that time~" And your answer was, "I reckon about 40 
or 50 miles''. 
A. At the time of the accident? 
Q. 'Vas that before the accident 1 
A. Is that your question Y · 
Q. Before the accident? 
A. Before the accident 1 
Q. Yes, and that was followed by a question from the 
court, "Forty or :fifty miles?" And your answer was, "Yes, 
sir". 
A. Forty or fifty miles an hour. 
Q. About 200 yards before you reached the turn 1 
A. Before it turned over 1 
By the Court: 
Q. Yes, before it turned over. Mr. Bangel is asking yon 
about 200 yards before the time of the accident. 
A. I don't know exactly how far I was from the accident, 
but the last 1 remember him driving the automobile was it 
was driving faster than 40 or 50. · · 
page 59 ~ Q. Where was thaU 
· A. After I protested, asked him to stop on the 
Y adkin Road. 
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By Mr. Bangel: 
Q .. On the Yadkin Road~ 
A. Yes, sir. 
Q. How far from the Suffolk highway 1 
A. The Y adkin road leads into the Suffolk highway. 
Q. How far had you traveled on the Y adkin road after 
leaving the Suffolk Boulevard~ 
A. How far had I traveled when I protested 'l 
Q. Yes. 
A. Probably four or five blocks. 
Q. Then how far did you continue to travel after thatf 
A. I don't know exactly, probably a mile or probably two 
miles or three. I know I kept on going faster after I llBked 
him, and everything went blank. . 
Q. Within 200 yards of the curve you don't know what 
speed he was traveling¥ 
A. No, sir. 
Q. Whether he had increased or reduced you can't tell, and 
that is true also of the distance approximately a mile from 
the scene of the accidenU 
A. Yes, sir. 
page 60 ~ DR. T. S. COOKE, 
sworn on behalf of the plaintiff, testified as fol-
lows: 
By Mr. Parker: 
Q. Doctor, state your name, age, residence and O<lCUpation, 
please. 
A. T. S. Cooke, Portsmouth. 
'l'he Court: You. need not answer about your age if it is 
embarrassing. 
The Witness: Not a bit; fifty-five. 
By Mr. Parker: 
Q. How long have you been a practicing pl1ysician f 
A. Since 1906. · 
Q. During that time you have practiced medicine in the 
City of Portsmouth 1 
A. Yes, sir. 
Q .. Did you attend Joseph Watson this yearf 
A. Yes. 
Q. When did you first see himY 
A. In March, the first part of March. I have forgotten the 
exact date. 
Q. Did you make an examination 'l 
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A. Yes.· 
Q. What did your exammation disclose f 
A. 'Vhen he was taken to the hospital that night I was 
called and saw him shortly after he was admitted. He had 
swelling at the middle of the back, very painful, and I put 
him to bed or he was in bed at the time I saw him, 
page 61 } and then on the 9th I had an :x-ray taken. 
Q. Who took the x-ray i 
A. Dr. Barrow; whicb showed he had a fracture of the 
spine, spinal column.· 
Q. By fracture you mean what 7 
A. A break. 
Q. What further injuries did you find at that time7 
A. He had several lacerations and bruises. 
Q. On what part of his body' 
A. On his face. 
Q. Were there any other breaks other than thls one break 
in the spinal column that you speak of 7 
A. No, I don't think so. 
Q .. Mter discovering thls break to the spinal column, what 
did you do' 
A. Put him in a cast. 
Q. What kind of casU 
A. Plaster paris cast. 
Q. What part of his body did that cast covert 
A. From the armpits down to his thigh. 
Q. He remained in that cast from some time in :March until 
when7 
A. I have forgotten when I took that cnst off. This is 
November. I believe it was August or September sometime. 
I have ·forgotten when I took it off. . 
Q. He stayed in there about five months, didn't 
page 62 } he? . · 
A. Something like that. . 
Q. After putting him in U1is cast, how long did he remain 
in the hospital, Doctor 1 · 
A. I don't think he was in the 'hospital very long; I have 
forgotten just how long. · 
Q. How long was be in bed 7 
A. He was there several months. 
Q. Several months? 
A. Yes. 
Q. During the time he was in the cast, could he move 1 
A. No. 
Q. Is au injury of that sort painful 1 
A. Yes, very painful. 
Q. A very painful injury 1 
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.A. Yes. . 
Q. When did you last see this young man to examine him 1 
A. I could not tell you, sir. 
Q. Has he entirely recovered from that injury7 
A. No. He is more or less stiff. He can't bend over and 
probably never will be able to bend over like he did before 
the accident on account of the ankylosis, we call it, of those 
bones, making it a more or less stiff joint. 
Q. He testified that he was a pipe fitter and plumber. Will 
he be able to follow that calling in the future 1 
A. I doubt very se.riously whether he will be able to get 
down in ditches or small places and bend over. 
page 63 ~ Q. How about lifting heavy objects, such as 
radiators? 
A. He is going to have some trouble doing that. 
Q. "\N ould it be safe for him to do it Y 
A. No, it wouldn't. 
Q. Doctor, what is the amount of your bill for services 
rendered? 
A. I could not tell you to save my life right now. I haven't 
figured it up. . 
Q. Can yon approximate it Y 
A. I think it is a1·otmd $150.00, approximately, more or 
less. 
CROSS EXAMINATION. 
By 1\'Ir. Bangel: . 
Q. Dr. Cooke, the spinal cord was in no wuy involved in 
this, was it¥ 
A. WhaU 
Q. The spinal cord Y 
A. No. 
Q. No involvement of the spinal cord. Don't von know he 
can bend over 7 .. · 
A. WhaU 
Q. He can bend over if he wants to, reach down and pick 
up anything he wants Y 
A. Sure he can. 
page 64 } By Mr. Parker: 
Q. Is that bending very painful? 
A. He can't bend over like he could before the accident. 
Q. He can't bend over like he could before the accident 1 
A. No. 
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. . F. P. WILLIAM8, . 
sworn on behalf of the plaintiff, testi1ied as follows: 
By .Mr. Gilman: 
Q. You are a State officer1 
A. Yes, sir. 
Q. Did you follow the automobile driven by Mr. Coles on 
the night, I believe, of :March 8th, on the Suffolk Boulevard 
and then on the Yadkin Road? 
A. Yes, sir. 
Q. At what speed did you follow it~ 
A. Between 65 and 70 miles an hour, sir. 
Q. When you got on the Y adkin Road leading towards Deep 
Creek did he leave you, get out of your sighU 
A. He only ·got out of my ·sight once, :Mr. Gilman, and 
that is when he went around the curve. 
Q. That is when he turned over?· 
A. Yes. I didn't see it turn over. 
Q. How fast did he approach the curve, about 
·page 65 ~ how fasU · 
A. I imagine at that time-! was not paying 
much attention to my speedometer, but I imagine he went 
around there between 60 and 70 miles. 
Q. Wl1en he approached the curve? 
A. Yes, sir. 
Q. Wlmt happened to him when he approached the curve? 
A. I don't know. The last thing I saw was the car going 
around the curve. That is all I saw. 
Q. When you got to the point where he left the road, what 
did you see 1 . . 
A. When I went around the curve, when I got around it, 
I saw the car laying over there in the field. 
Q. Do you remember about how far from the road it was Y 
A. I imagine the car from the road proper was about 20 
feet away, 15 or 20 feet away. 
Q. You were summoned here by the defendant, I believe, 
were you not, in this case? 
A. I don't know who I was summoned· by. I didn't pay 
much attention to the subpoena. 
Q. Where was Watson when you got there, the young man 
who was unconscious 7 • 
A. The car was laying on its left side fac~ the road, per-
pendicular to the road facing up, and Mr. Watson was lay-
ing off to the left of the car about ten feet away, ten to fif-
teen feet away. 
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page 66 ~ CROSS EXAMINATION. 
By Mr. McMurran: 
Q. You were trailing about 200 yards behind him when he 
went around the curve Y 
A. Yes, sir. 
Q. About 600 feet l 
A. Yes. 
Q. You don't know whether he slowed down when he went 
around the curve, or not t 
.A.. No. 
Q. You say you were not watching your speedometer, pay-
ing particular attention 7 
A. No, sir. · 
Q. You judge he was going between 60 and· 70Y 
A. Yes. 
Q. Did you bump him several times, Mr. Williams f 
A. Yes. 
Q. Where did you start bumping him Y 
A. I started bumping him on the Suffolk road, I imagine 
about a quarter of a mile this side of the road house named 
the Casino. 
Q. Then he turned in the Bowers Hill road and went to-
wards Yadkin 7 
A. Yes. 
Q. Did you bump hiin any on that road 7 
A. Yes, bumped him between the Bowers Hill road and 
the intersection of the Seaboard tracks. 
page 67 ~ Q. Did you bump him any more after that! 
A. My recollection is I bumped him once over 
on the other side of the Seaboard tracks and then quit. 
Q. I believe the siren on your car was broken Y 
A. Yes. · 
Q. Not in working order 'l 
A. No. 
Q. Did you blow for him to stop Y 
A. Yes. 
Q. And he would not stop 7 
A. Yes, sir. 
By Mr. Gilman: 
Q. How far did you drive after the last bumping to the 
point where he turned· over, approximately7 
A. Approximately, I should say, a mile and a half, 'Mr. 
Gilman. 
Q. From the last bumping to the point he turned over'l 
I __ 
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.A. Yes, a mile and a half or two miles. 
Mr. Parker: We rest. 
Mr. McMurran: We want to make a motion at this time. 
The Court: Gentlemen, step in the other room 
page 68 ~ or go out in the hall until you are called, and don't 
talk to anybody about this case or allow anybody 
to talk to you. 
Note: The jury retired. 
Mr. McMurran: May it please the Court, the defendant 
moves to strike out the plaintiff's evidence as being insuffi-
cient on which any verdict could be based. The plaintiff has 
failed, as we think, to prove his case, or to .prove a case of 
gross negligence. The first witness they put upon the stand 
was Mr. Coles. He testified that the maximum speed his car 
would make was 55 miles per hour and at the time of the acci-
dent he was driving at a speed of between 40 and 50 mile~ 
an hour and that he slowed down for the curve. That is the 
first witness they placed on the stand. The next witness was 
Mr. Watson, who said he didn't know what speed they were 
making at the time of the accident but that the last time he 
noticed the speedometer was a. mile or a. mile and a quarter 
before he got to the accident and he thought the speed at 
that time was between 50 and 60 miles an hour. Mr. Wil-
liams, whom they put on, has stated that the car was travel-
ing the last he noticed it between 60 and 70 miles 
page 69 ~ an hour and tltat he was approximately 200 yards 
or more behind the car. Whether the car slowed 
down at the curve he didn't know, he said. The only evidence 
we have of whether the car slowed down was Mr. Coles. The 
most recent case on this question was decided on September 
11th, Grinstead against Mayhew that went up from the City 
of Roanoke (reading from «;ase). The point I make in this 
case is that they have failed to show any gross negligence at 
the time of the accident. The closest they get to showing 
any gross negligence at all is the statement of ~fr. Williams 
that he thought he was driving between 60 and 70 miles and 
he was 200 yards behind them and did not know whether they 
slowed down, but Mr. Coles said he did slow down. That 
being true, I don't think they have made out a case of gross 
negligence. . 
Note: The motion was fully argued and overruled, to which 
action of the court the defendant, through counsel, then and 
there duly excepted. 
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page 70 } Thereupon, at 12:30 P. M. an adjournment was 
taken to 1 :15 P. M. 
AFTERNOON SESSION. 
Met at close of recess. 
Present: Same parties as heretofore noted. 
CHARLES GARLAND COLES, 
the defendant, recalled, testified as follows: 
By Mr. Mc:Murran: 
Q. Mr. Coles, I believe you met Mr. Watson at the Com-
munity Hall in Prentis Park on this particular night 1 
A. I did. , 
· Q. About what hour was that~ 
A. That was around 25 minutes to 10. 
Q. That is a dance hall, the Community Hall? 
A. There was a dance being held there that night. 
Q. Mr. Watson got into your car, I believe? 
A. Yes. 
Q. Where did you goY Where was the first place you 
stoppedY 
page 71 } A. Elm Grove Inn. 
Q. And that, I believe, is at the corner of Rod-
man A venue and the Airline turnpike Y · 
A. Right. 
Q. In Norfolk County? 
A. Yes. 
Q. Did you buy any beer there 1 
A. Yes, two bottles, a bottle apiece. 
Q. Did each of you drink a bottle f · 
A. Yes. 
Q. Did you meet a man there J?y the name of Kelly at that 
place? 
A. Yes. 
Q. Mr. Kelly is your next door neighbor? 
A. Yes. 
Q. He is a fireman in the City of Portsmouth 1 
A. Yes. 
Q. Did Mr. Kelly offer you and Mr. Watson a drink of 
whiskey at that time Y 
A. Yes, sir. 
Q. Did you and Mr. Watson take a drink2 
A. No, sir. 
Q. Did you take a drink of whiskey 7 
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Mr. Parker: This is his witness, if your Honor 
page 72 ~ pleases. 
By Mr. Mc:Murran: 
Q. Did you see Mr. Kelly later on that nighU 
A .. No, sir. 
Q. Mr. Coles, didn't you just now in this room-
Mr. McMurran: I think we are taken by surprise, may it 
please the court. 
Mr. Gilman: Here is a client he has represented for six 
months. There have been three different trials and he has 
testified three different times, and he comes here today and 
says he is taken by surprise which certainly must surprise the 
court and everybody here. 
Mr. Bangel.: Would your Honor retire to the Jury room 
rather than have the jury excluded so that we may go into 
this matter? Is is right embarrassing to our client as well 
as to ourselves. 
Note: Court and counsel retired to chambers. · 
Mr. McMurran: We came into this room with Mr. Coles 
just now, just ca:me out of here. Mr. Coles told us he met 
this man, Kelly, who is a fireman in the City of Portsmouth 
and that Mr. Kelly had a bottle of whiskey there and he took 
two drinks out of that and so did 'Vatson. He told us that 
three minutes before we went into the court room. 
page 73 ~ · Mr. Bangel: "r e told him we wanted him to be 
frank, and being taken by surprise, unless he in-
tends to make a full, complete and frank statement we want 
to put ourselves on record in this case as demanding of the 
man a non-waiver agreement that we will represent him with-
out making ourselves liable under a policy of insurance of 
indemnity that is being carried by his father which would 
protect him in the event of recovery. :Mr. Coles, unless you 
are going to be full, frank and complete to the court and jury 
we want to tell you now that you will not be protected under 
your policy. If you want to be full, frank and truthful about 
it we are ready to try to protect your interest. · 
Mr. Gilman: Maybe he is being. 
Mr. Coles: You asked me to come in here and say a cer-
tain thing, a certain thing that would incriminate me in the 
case which I would not say. 
Mr. ~IcMurran: You were in this room before all of us, 
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and didn't you just tell Mr. Bangel and myself that you took 
two drinks and that Watson took two drinks out of the bottle 
handed you by KellyY 
. Mr. Coles: I will not say anything about. it. 
page 74 ~ The only thing I said is I met Mr. Kelly out there, 
saw him and talked to him. That is the truth. 
Mr. McMurran:. Didn't you· take-
Mr. Coles: You asked me questions and had this man down 
in here. 
Mr. McMurran: You said you were not going to let the 
man take down your answers. 
The Court: Has there been a trial on a drunk driving 
charge! 
· Mr. McMurran: He has appealed the case and it comes up 
Monday. · 
The Court : He can claim his exemption. 
Mr. Bangel: But not as to whether or not he took tw() 
drinks. 
Mr. Gilman: I think there is considerable difference in 
taking two drinks and being drunk myself. 
The Court: It would be very little with me. I will let you 
cross examine him if you want to. 
Mr. Gilman: We except to the court allowing him to be 
cross examined by defendant's counsel. 
Mr. Bangel: We are doing this with reservation of rights 
as to waiver under the policy of full cooperation, which we 
are not getting, unless he discloses everything that happened. 
page 75 ~ Note: Court and counsel returned to the court 
. room and the case proceeded as follows : 
, By Mr. Mc:Murran: 
Q. When you met Mr. Kelly did he not have a bottle of 
ABC whiskeyY 
A. No, sir. 
Q. Did he not give you a drink Y 
A. No, sir. 
Q. Did you not tell Mr. Bange! and myself jast three 
minutes before you took this witness stand, or thereabouts, 
that Mr. Kelly gave you a bottle of whiskey and you gave 
it to Watson and he took two drinks and you took two drinks Y 
A. No, sir. 
Q. Do you deny telling Mr. Bange! and myself that in that 
conference room a few minutes ago 7 
A. Yes, sir. · 
Q. You were arrested for driving drunk, were you not f 
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Mr. Gilman: We object to that. 
The Court: It only goes to the credibility of the witness 
and the jury are so instructed. 
Mr. Gilman: We except. 
By Mr. McMurran: 
Q. You were arrested for driving drunk f 
A: Yes, that was the charge. 
Q. You were convicted before Judge Beaton for driving 
drunk? 
page 76 } The Court: The jury are instructed that it only 
goes to the credibility of the witness. That is the 
only way you can consider it, as to his reliability as a wit-
ness. 
Mr. McMurran: Let him come dowu. 
The Court: Come down unless they want to examine you. 
Mr. Gilman: We have nothing to ask him. It is their 
client. 
F. P. WILLIAMS, . 
recalled on behalf of the defendant, testified as follows: 
By Mr. Mcl\lurran: 
Q. Mr. Williams, when you arrested Mr. Coles after this 
accident on this particular night, what was his condition as 
to sobriety? 
A. I judged he was intoxicated, sir. 
Q. "\Vould you consider him drunk 7 
A. Yes, sir. 
Q. I want you to describe his whole condition and what 
made you think he was drunk. 
A. Well, I smelled whiskey on his breath and at the time 
when I stopped him there was some stagger in his walk. I 
don't know whether it was due to intoxication or 
page 77 } to the accident, or not, but tl1ere was whiskey on his 
breath and that is what I based my conclusion on 
of' the accident. 
Q. Did he attempt to att~ck you.? 
A. No, sir. 
Q. Did he talk thick Y 
Mr. Gilman: Let him testify. He is your witness. 
A. No, sir. 
By Mr. McMurran: 
Q. What was the condition of Mr. Watson? 
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· A. He was laying over in the field and I went over to him 
and he was unconscious, but he had the odor of alcohol on 
his breath, too, sir. 
Q. What was the condition of Mr. Coles when you got him 
to the jail? . 
A. Mr. Coles' condition when I got him to the jail was 
that of an intoxicated man. As soon us we took him in the 
jail he passed right out on the jail floor. 
CROSS EXAMINATION. 
By Mr. Gilman: 
Q. He was bleeding all over his face, was he 7 
A. He had some cuts on his face. 
Q. Had twelve stitches taken in his head? 
A. I don't know how many. 
Q. You don't know how severely injured he 
page 78 ~ was! 
A. No. 
Q. The only thing you noticed at that time \vas the odor 
of liquor? 
A. I noticed the odor of liquor on his breath, sir. 
Q. I believe he helped put this unconscious boy in the au-
tomobile, did he not? 
A. Yes, sir. 
Q. Who put Joe in the car when he was unconscious? 
A. Myself, ~Ir. Coles and another boy that came along in 
an automobile. 
l\Ir. Gilman: l\Ir. 'Yhitford. All right, sir. 
RE-DIRECT EXAMINATION. 
By l\fr. Mc'Murran: 
Q. Just one thing else I forgot to ask you about. Did 
you see the car when it passed you on the Suffolk highway 
firsU 
A. Yes, I saw the car. 
Q. You were with Sergeant 'Maynard at that time? 
A. Yes, sir. 
Q. Did you attempt to flag that cad 
A. Yes, sir. 
Q. A11d it didn't stop? 
A. No, sir. 
i 
'. 
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page 79 } H. :M. MYERS,. 
lows: 
sworn on behalf of the defendant, testified as fol-
By Mr. Mcl\furran: 
Q. You are a Justice of the Peace in Norfolk- County7 
A. Yes. 
Q. Mr. Myers, were you on dutv at the jail on the morn-
ing of March 8th of this year 7 "' 
A. Yes, sir. 
Q. 'Were you at the jail when Mr. Coles was brought into 
the Norfolk County jail? 
A.. Yes, sir. 
Q. What was his condition at tl1at time7 
A. I would think he was intoxicated. 
Q. You thought he was drunk? 
A. Yes, sir. 
Q. Why did you think soT · 
A. From his actions, and the man passed out on the floor 
that way and you would feel like there was something wrong 
with him. 
CROSS EXAMINATION. 
By Mr. Gilman: 
Q. You say he passed out and you thought there was som9-
thing wrong with him Y 
A. Yes. 
Q. His head was injured? 
page 80 } A. Yes. 
Q. N ece.ssitating twelve stitches in the head, and 
you could not tell whether his condition was due to that or 
the liquor? 
A. No, I could not tell you. 
'Mr. Bange}: Just one moment, if your· Honor pleases. 
Come around l1ere, 1\fr. Parker. 
Mr. Parker: The court nnd counsel.retired to chambers. 
Mr. Bangel: I didn't want to do this in the presence .of 
the jury, but I think it should be done now. I think I should 
state tl1at we offered Mr. Coles a paper which set forth that, 
"I agree that if Mr. Robert F. McMurran and A. A. Bange} 
will continue to represent me throughout the remainder of 
this case, it will be without any prejudice to assert any de-
fence the insurance company may care to assert in defense 
of any claim on it by Joseph P. Watson, and particularly be-
cause of lack of full cooperation by me.'' He said, "I will 
48 . Supreme Court of Appeals of Virginia. 
sign it," and he proceeded to take my pencil and then he was 
advised by the plaintiff in this case not to sign it. 
page 81 ~ He hesitated a while and then the plaintiff was 
called by Mr. Parker, Vincent L. Parker, Attorney 
for the plaintiff, and he was told by Mr. Parker again not to 
sign it. I didn't want to state that in the presence of the 
jury. 
Mr. Parker: This mun is represented by Judge Harry 
Cuthriell, who has advised me on numerous occasions that 
he had advised him to sign nothing, and to require this boy 
during this present trial, without a right to consult with his 
attorney, to sign anything is taking an unfair advantage of 
him. 
Mr. Gilman: 1 want to add further that this young man 
came here expecting ull of his rights to be protected by two 
attorneys who are purported to represent him, :M:r. Bangel 
and Mr. McMurran, and in the midst of the trial they called 
the youngster, 21 years old, and asked him to sign away his 
rights under nn insurance policy, and it is going too far, tak-
ing undue advantage of him. 
Mr. Bange}: It is not asking l1im to waive any rights. · 
Mr. Gilman: 'Ve arc not suing your company. 
Mr. Bangel: Were you advised by the plaintiff in this 
case not to sign this paper after you had stated 
page 82 ~ you would 1 · 
Mr. Coles: I never said I would. I took the 
pencil and started to read what you had. 
Mr: Bangel: 'Vhat did tbe plaintiff tell you? 
Mr. Coles: He said not to sign it without seeing Mr. 
Cuthriell, my attorney. 
The Court: I haven't got anythlng to do with this. 
Mr. Bangel: We wanted it to put in the record to show 
that we were not getting full cooperation. 
Note: Court and counsel returned to the courtroom and the 
case proceeded. · 
Mr. l\{cMurran: May we have ten minutes to call Ricb-
mondt 
The Court: Let's proceed, gentlemen. · 
Mr. Bangel: We will proceed without waiving our rights. 
SERGEANT C. L. MAYNARD, 
sworn on behalf of the. defendant, testified as follows: 
By Mr. l\fcM:urran: . 
Q. Setgeant Maynatd, .were you. with Mr. Williams, the 
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State officer, on the Suffolk Boulevard around midnight on 
March 8th7 
A. I was. I don't know whether that is the date, or not, but 
I was there the date this accident happened. 
page 83 ~ Q. Did you see the car that you afterwards 
learned was driven by Mr. Coles 1 Did it pass you 7 
A. Yes, sir. 
Q. Did you attempt to stop the car? 
A. Yes. · 
Q. Did the car stop 1 
A. No. 
Q. You didn't trail the car yourself then? 
A. No, I didn't. . 
Q. When was the next time you saw Mr. Coles Y 
A. The next time I saw Mr. Coles was in the State car at 
what is known as Buddy Bones and Carroll's and Whitker's 
Barbeque Stand. 
Q. He was brought back by Mr. 'Williams 1 
A. Yes, sir. 
·Q. What was his condition when you saw him at Bones and 
Carroll's after the accident Y 
A. At the time I saw him he was in a drunken condition, 
or under the influence of intoxicants. 
By the Court: 
Q. WhaU 
A.· Under the influence of intoxicants to some description. 
By :Mr. McMurran: 
Q. Could you smell tl1e odor of whiskey on him~ 
A. Yes, sir. 
page 84 } By the Court: . 
Q. Did you see the other man, Mr. Maynard? 
A. No, sir, I didn't see the other man. 
By Mr. l\IcMurran: 
Q. You tried to wave Mr. Coles down when he first passed~ 
A. Yes. 
Q. 'Who left to go after him? 
A. Mr. 'Williams. I was following "Mr. Williams. I stopped 
u car from North Carolina and the occupants got out of the 
car, a coupe with four in it. A young man and a girl had 
~otten out of the car and were standing on the corner and 
I heard the car coming up the road and from the sound of it it 
was going at a high speed and I had a flashlight and tried 
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to wave it down and it didn't stop, and sent Mr. Williams 
after it. 
CROSS EXAMINATION. 
By Mr. Gilman: 
Q. Sergeant, did you talk to Mr. Watson f 
A. No, I didn't see Mr. Watson. Mr. Coles was the only 
man I saw. 
Q. Did you talk to Mr. Coles 1 
A. Just merely spoke to him. 
page 85 ~ Mr. Bange!: \Ve rest. 
The Court: Have you anything in rebuttal f 
Mr. Parker: Yes, sir. 
JOSEPH P. "\VATSON, 
the plaintiff, recalled in rebuttal, testified as follows: 
By Mr. Gilman: 
Q. Were you under the influence of liquor that night? 
A. No, sir. 
Q. vVas Mr. Coles 1 
A. No, sir. 
Mr. Gilman: Take the witness. 
By the Court: 
Q. Had you had anything to drink? 
A. One bottle of beer. 
Q. Did you get any liquor from anybody? 
A. No, sir. 
Q. How did you get in difficulty at the dance hall If 
A. The boy had been talking about me. 
J. T. EAVER, 
sworn on behalf of the plaintiff, testified in -rebuttal as fol-
lows: · 
page 86 ~ By Mr. Gilman: 
here7 
Q. Mr. Eaver, do you know young Mr. Watson 
A. I have been knowing him about eight years, eight or 
ten years. 
Q. What is his general reputation for truth and veracity·? 
A. Good. · 
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Mr. Gilman: Tak~ the witness. 
Mr. Ban gel : No questions ... 
EL"\VOOD HOLLOWELL, 
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sworn on behalf of the plaintiff, testified in rebuttal as fol-
lows: 
By Mr. Gilman: 
Q. Were you at Bones and Carroll's on the night that 
young :Mr. Watson had an accident and had some difficulty 
out there? 
A. Yes, sir. 
Q. Was he drunk or sober! 
A. H~ wasn't drunk. 
By the Court: 
Q. Was he under the influence of liquor 7 
A. I could not say, Judge. 
Q. You could not say? 
A. I did not smell it on him. 
Q. \Vhat was his conducU 
A. He seemed to be acting all right to me. I 
page 87 ~ didn't see that he was drunk. 
Q. \Vhere was it you saw him 7 
A. Bones and Carroll's. 
Q. At tllC dance Hall? 
A. Yes, sir. 
Q. "\Vbat was the difficulty about? 
A. He was-he and some other fellow was out there argu-
ing and I broke up the argument and come on around in 
front, around the side, and Mr. Rountree told them to go 
ahead. . 
'Mr. Gilman: I would like to say that the only officer pres-
ent at that time was Officer H{)unti'ee who was summoned 
l1ere in every other trial, nnd he was summoned today but 
is sick and not here. · 
'Mr. Bange!: I thought he was here this morning. 
Mr. Gilman: Here is a man who lives next door to him 
and I was just given that information. What was your in-
formation about Mr. Rountree, 1\f.r. Sergeant? . 
The Sergeant: That he was home sick in bed and had been 
for three or four days. . 
1\fr. Bangel: We subpoenaed him and thought he was go-
ing to be here. 
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page 88 ~ CHARLES WHITFORD, 
. sworn on behalf of the plaintiff, testified in the 
rebuttal as follows: 
By Mr. Gilman: 
Q. Your name is Charles Whitford f 
A. Yes, sir. 
Q. I believe you and a young lady were the first to get to 
~lr. Watson and Mr. Coles the night of the accidenU 
·. A. Yes, sir. · 
Q. \Vho put this young man in the automobile 1 
A. :M:r. Coles, he done the most of it. 
Q. ·who helped him? 
A. The State cop did a little bit, not much. 
Q. ·was :M:r. Coles drunk or soberY 
A. He was sober. 
Q. You could not tell about Mr. Watson's condition¥ He 
was unconscious. 
A. He was not unconscious, but was not drunk, I don't 
think. 
Q. You didn't smell liquor on them t 
A. Neither one. 
Q. Have you any interest in this case f 
A. No, sir. 
Q. Yon are not related to either one 'l 
A. No, sir. 
By the Court : 
Q. How did you happen to get there first f 
A. How did I get theref 
page 89 ~ Q. Yes, before the State officer got there! 
A. He was there when I got there. 
Q. I thought you said you were there first t 
A. No, sir. 
By Mr. Gilman: 
Q. You and the State officer were the first theref 
A. Yes, sir. 
Q. \Vhich way were you going1 
A. From the Yadkin Road into Deep Creek. 
Q .. Meeting them Y 
A. Yes, ·sir: 
By the Court: 
Q. Did you see his car when it ran off the road Y 
A. No, sir. It happened before I got thei·e. 
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FRED BRIGHT, 
sworn on behalf of the plaintiff, testified in rebuttal as fol-
lows: · 
By Mr. Gilman: 
Q. Do you know young Mr. 'Vatson1 
A. Yes, sir. 
Q. How long bave you known him? 
A. At least 15 years. · 
Q. What is his general reputation for truth and veracityi 
A. Very good. 
page 90 ~ Mr. Gilman: Take the witness. 
Mr. Bangel: No questions. 
L. E. SYKES, 
sworn on behalf of the plaintiff, testified in rebuttal as fol-
lows: 
The Court: Is this along the same linej 
Mr. Gilman: Yes. "re won't call any more. I have two 
or three more out there. 
By Mr. Gilman: 
Q. Do you know Joseph 'Vatson, the young man here 7 
A. Yes, sir. 
Q. How long have you been knowing him? 
A. Have been knowing him ever since he was born, I 
reckon. 
Q. What is his general reputation in the community for 
truth and veracity 1 
A. It is good, as far as I know. 
lfr. Gilman: Take the witness. 
Mr. Bange): No questions. 
Mr. Gilman: You say that is enough t 
The Court: Yes. 
?\fr. Gilman: We rest. 
page 91 ~ INSTRUCTIONS. 
The following instructions were granted on belialf of the 
plaintiff: 
Plaintiff's Instruction. 1-P, Granted: 
''The. Court instructs the jury that if they believe from 
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the evidence that Charles Garland Coles was guilty of gross 
negligence, and this negligence was the proximate cause of 
injuries to the plaintiff, and that the plaintiff was free of 
contributory negligence, your verdict should be for the plain-
tiff., 
Plaintiff's Instt·uction 2-P, Granted: 
"The Court instructs the jury that, should they find for the 
plaintiff, in estimating his damages, they should take into 
consideration his physical and mental suffering, the shock 
to his nervous system, pain and suffering, the effect of the 
injuries on his health according to their degree and probable 
duration, as being temporary or permanent, the incon-
venience caused the plaintiff by said injuries, any loss sus-
tained by him by reason of his disability to attend to his or-
dinary business and nfl.'airs by reason of said accident, the 
loss of earning capacity sustained by him by .reason of said 
injuries, and such sums of money as have been shown by the 
evidence to have been expended by the plaintiff in attempt-
ing to be cured of said injuries." 
page 92 ~ The following instructions were offered and 
granted on behalf of the defendant: 
Defendant's z,ustructio11 1-D, Grautcd: 
"The Court instntcts the jury that negligence cannot be 
inferred ft·om the mere happening of an accident, but the 
burden is upon the plaintiff to prove by a preponderance of 
the evic;lence that the defendant was grossly negligent and 
that the gross negligence was the direct and proximate cause 
of the plaintiff's injuries and if the preponderance of the 
evidence does not establish these facts they must find for the 
defendant.'' 
Defendant's Instruction t:J-D, Granted: 
''The Court instructs the jury that if they believe from 
the evidence that the defendant was under the influence of 
intoxicants and that the plaintiff rode in the automobile witl1 
knowledge that the defendant was under the influence of in-
toxicants, and this contributed to the accident, then he is 
~uilty of contributory negligence, and you must find a ver-
dict for the defendant.'' 
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De/e1Ulant's Instr1tction 4-D, Granted: 
/ ''The Court instructs the jury tha.t there is a distinction 
0~ in law between ordinary negligence and gross negligence. 
~~ Mere carelessness, inattention and inadvertence may consti-
: - r:-l tute o1·dinary negligence which is a failure to exercise or-
-· 'l dinary care. Gross negligence is a very high degree of 
· negligence or a failure to exercise even slight care, 
; . -~-\.. page 93 ~ which amounts to indifference !o a_ legal duty and 
:. ! utter forgetfulness of legal obligatiOns, or a heed-
.~ ~ lcl-'~, pnlpnble and culpable Yiolation of the rig~ts of ot~ers. 
;"-r "Anrl the Court further tells you that, even If you believe 
" from the evidence of tins case that the defendant, Coles, was ) :j guilty of ordinary negligence, yet that is not sufficient to sup-
J, ~.· port a verdict for the plaintiff against him and your verdict 
' r must be for the defendant, Coles, unless you believe that 
-6 ~ Coles' conduct amounted to gross negligence as herein de-
fined.'' 
Dejenda1'd's Instruction 5-D, Granted: 
"The Court instructs the jury that, when a person rides 
as a guest in an automobile, the guest assumes all risks or-
dinarily incident thereto; that the driver of the automobile 
owes such guest the duty of not knowingly or heedlessly add-
ing to the perils which may ordinarily be expected and, in 
this case you are instructed that you cannot find a verdict 
for the plaintiff. against the defendant, Coles, unless you be-
lieve from a preponderance of the evidence, that the defend-
ant, Coles, knowingly or heedlessly added to the risks as-
sumed by his guest, .\Vatson, or was guilty of gross or culpable 
negligence, as defined by Instruction 4-D, which was the 
proximate cause of the accident.'' 
page 94} Defendant's bMtn.wtion 6-D, Granted:· 
"ThA Court instructs the jury that Charles Gatland Coles 
is presumed to be free from negligence, and the burden of 
proving neg·ligence is on the plaintiff, unless disclosed by the 
evidence of the defendant.'' 
And the jury rendered a verdict for the plaintiff and as-
5esssed the damages at $5,000.00; and the court, on motion 
of the defendant set aside said verdict and rendered final 
judgment for the defendant. And to the action of the court in 
setting aside the verdict and in rendering judgment for the 
defendant the plaintiff at the time duly excepted, on the 
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grounds that the verdict was supported by the evidence, and 
that the matter was proper for decision by the jury, and that 
it '\vas error to set aside the verdict and to render judgment 
for the defendant. And the plaintiff prays that this his bill 
of exceptions No. 1 ·may be signed and made part of the rec-
ord in this case, which is accordingly done in due time this 
22d day of March, 1937, after it duly appeared in writing 
that. the defendant has been given proper notice of the time 
and place of presenting the same. 
A Copy teste : 
page 95 ~ Virginia : 
B. D. "WHITE, 
Judge of said Court. 
B. D. WHITE. 
In the Circuit Court of the City of Portsmouth. 
Joseph P. Watson1 
v. 
Charles Garland Coles. 
BILL OF EXCEPTIONS NO. 2. 
Be it remembered that on the trial of this case, to-wit on 
the 11th day of November, 1936, the following instructions 
were offered by the defendant, which instructions the Court 
refused to grant, which instructions are in the following wo~ds 
and figures, to-wit: 
Defendant's Instruction .A. D, Ref-used: 
''The Court instructs the jury that there is no evidence. 
upon which to find a verdict for the plaintiff." 
To the action of t11e Court in refusing the foregoing in-
struction, the defendant by counsel excepted, stating his rea-
sons therefor. 
t 
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Defendant's Instruction JD-A, Refused: 
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"The Court instructs the jury that proof of an accident 
is not alone sufficient to find a verdict for the plaintiff, and 
without more, it is the duty of the jury to find a verdict for 
the defendant.'' 
To the action of the Court in refusing the foregoing in-
struction, the defendant by counsel excepted, stating his rea-
sons therefor. · 
page 96} Defendant's ln.struction 5D-A, Refused: 
''The Court instructs the jury that if they believe from the 
evidence that the plaintiff was engaged in an argument which 
would have led into an altercation, and that the defendant 
in order to prevent a fight between the plaintiff and another 
was at the time of the accident, trying to get plaintiff away, 
and in order to do this was traveling at a speed which the 
occasion demanded, then this constituted an emergency, and 
if they further believe that this emergency was directly 
-caused by the conduct of the plaintiff, then then, defendant 
is not responsible for the accident if he believed t.hat his ac- · 
tion was necessary to avert the assault, although it subse-
quently appeared that he acted unwisely." 
To the action of the Court in refusing the foregoing in-
struction, the defendant by counsel excepted, stating his rea-
sons therefor. 
Defendant's Instructiot~ BD-B, Refused: 
''The Court instructs the jury that if they believe from tl1e 
evidence that the plaintiff and defendant were on a joint 
enterprise, then they must find a verdict for tl1e defendant." 
To the action of the Court in refusing the foregoing in-
structions, the defendant by counsel excepted, stating his rea-
sons therefor. 
Defendant's Instruction 4D-A, Refu.sed: 
''The Court instructs the jury that if they believe from the 
evidence that the accident was the result solely of turning 
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the corner at a speed which was gr('ater than was reasonable 
and proper, then they must find a verdict for the 
page 97 ~ defendant.'' 
To the action of the Court in refusing the foregoing in-
struction, the defendant by counsel excepted, stating his rea-
sons therefor. 
Defendant's Instruction ED, Ref'used: 
:'The Court instructs the jury that if they believe from the 
evtdence that Joseph Watson and Garland Coles were en-
gaged in a joint enterprise or adventure, at the time of the 
accident, in the use of the automobile, even though the enter-
prise or adventure be only a pleasure trip, the negligence of 
the driver of the said automobile, if within the scope of the 
enterprise, will be imputed to ,Joseph Watson and will bar 
the recovery of Watson against Coles." 
· To the action of the Court in t•efusing the foregoing in-
struction, the defendant by counsel excepted, stating his I"ea-
sons therefor. 
Defendant's Instruction BD, Refused: 
''The Court instructs the jury that if they should find from 
the evidence that the defendant was only guilty of ordinary 
negligence, lack of attention, or mere inadvertence, this iR 
not such negligence for which defendant would be responsible 
to an invited guest." 
To the action of the Court in refusing the foregoing in-
struction, the defendant by counsel excepted, stating his rea-
sons therefor. 
page 98 ~ Defendant's Instruction, 3D-A, Refused: 
"The Court instructs the jury tl1at if they believe from the 
evidence that the plaintiff rode in the automobile with knowl-
edge that the defendant was under the influonce of intoxi-
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cants, then he is guilty of contributory negligence, and you 
must find a verdict for the defendant.'' 
To the action of the Court in refusing the foregoing in-
struction, the defendant by counsel excepted, stating his rea-
sons therefor. 
Defenda,nt 's Instruction 7 D, Refused: 
''The Court instructs the jury that negligence cannot be 
inferred from the mere happening of an accident, but the 
burden is upon the plaintiff to prove by a preponderance of 
the evidence that the defendant was grossly negligent and 
that the gross negligence was the direct and proximate cause 
of the plaintiff's injuries and if the preponderance of the 
evidence does not establish these facts they must find for the 
defendant.'' 
To the action of the Court in refusing the foregoing in~ 
strnction, the defendant by counsel excepted, stating his rea-
sons therefor. 
Defendant':; btslruction 8D, Refusell: 
"The Court instructs the jury that if they should find from 
the evidence that the defendant was only guilty of ordinary 
negligence, lack of attention, or mere inadvertence, this is 
not such negligence for which defendant would be responsible 
to an invited guest." 
To the action .of the Court in refusing the foregoing in-
struction, the defendant by counsel excepted, stat-
page 99 } ing l1is reasons therefor. 
De/endant~s In.struction 9D, Re{1rsed: 
''The Court instructs the jury that proof of an accident 
is not alone sufficient to find a verdict for the plaintiff, and 
without more, it is the duty of the jury to find a verdict for the 
defendant.'' 
To the action of the Court in refusing the foregoing in-
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struction, the defendant by counsel excepted, stating his rea-
sons therefor. 
Defendant's lnstncctiotz lOD, Refused: 
''The Court instructs the jury that there is no evidence 
upon which to find a verdict for the plaintiff.'' 
To the action of the Court in refusing the foregoing in-
stru~tion, the defendant by counsel excepted, stating his rea-
sons, therefor. 
Defendant's Instruction lJD, Reblsed: 
''The Court instructs the jury that if they believe from the 
evidence that the accident was the result solely of turning the 
corner at a speed which was greater than was reasonable and 
proper, then they must find a verdict for the defendant." 
To the action of the Court in refusing the foregoing in-
struction, the defendant by counsel excepted, stating his rea-
sons therefor. 
page 100 ~ Defendant's Instr-uction 12D, Refu~ed: 
''The Court instructs the jury that if they believe from the 
evidence that the plaintiff and defendant were on a joint 
enterprise, then they must find a verdict for the defendant.'' 
To the action of the Court In refusing the foregoing in-
struction, the defendant by counsel excepted, stating his rea-
sons therefor. · 
Defendant's Instruction IJD, Refused: 
. ''The Court instructs the jury that if they believe from the 
evidence that the plaintiff was engaged in an argument which 
would have led into an altercation, and that the defendant 
in order to prevent a fight between the plaintiff and another 
was at the time of the accident, trying to get plaintiff away, 
and in order to do this was traveling at a speed which the 
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occasion demanded, then this constituted an emergency, and 
if they further believe that this emergency was directly caused 
by the conduct of the plaintiff, then the defendant is not re-
sponsible for tl1e accident if he believed that his action was 
necessary to avert the assault, although it subsequently ap-
peared that he acted unwisely." 
To the action of the Court in refusing the foregoing in-
struction, the defendant by counsel excepted, stating his rea-
sons therefor. 
page 101 ~ Defendant's Instr.~wtion 14D, Refused: 
"The Court instructs the jury that if they believe from the 
evidence that the plaintiff entered the automobile of the de-
fendant, after he could by the exercise of ordinary car, have 
seen that the defendant was under the influence of intoxi-
cants, then this would bar a recovery by the plaintiff in this 
case.'' 
To the action of the Court in refusing the foregoing in-
struction, the defendant by counsel excepted, stating his rea-
sons therefor. 
And the defendant prays that this, his bill of exceptions 
No. 2, may be signed and made a part of the record in this 
case, which is accordingly done in due time, this 22nd day of 
·March, 1937, after due and legal notice to the defendant, in 
writing .. 
B. D.-WHITE,. 
Judge of the said Court. 
page 102 } Virginia: 
In the Circuit Court of tl1e City of Portsmouth. 
:Joseph P. "Watson, 
u. 
Charles Garland Coles. 
BILL OF EXCEPTIONS NO. 3. 
Be it remembered that on the motion for a new trial made 
by the defendant, upon the grounds that the verdict of the 
jury was contrary to the law and the evidence, and for the 
misconduct of the jury on tl1e 16th day of December, 1936, 
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the following evidence is the evidence and all the evidence 
which was introduced, to-wit: 
page 103 ~ FRED E. GURKE, 
sworn on behalf of the defendant, testified as fol-
lows: 
Mr. Gilman: "r e object to the taking of any testimony of 
jurors who tried the case as being irrelevant, immaterial, and 
not a part of the motion for new trial, and should not be con-
sidered by the Court as to whether or not a new trial should 
g·ranted. 
By Mr. McMurran: 
Q. Mr. Gurke, were you one of the jurors that tried the 
damage suit of Joseph \Vatson against Charles Garland 
Coles? 
A. Yes, sir. _ 
Q. That trial resulted in a verdict of $5,000.00 for the 
]Jlainti:ff? 
A. I think so. 
Q. Mr. Gurke, did you have any independent information 
before or during· the trial that the defendant was insured with 
an insurance company? 
A. The day of the trial, I think the day of the trial, I Wt'nt 
in Cohen's pluce and I heard some man in there, but don't 
know which one, say that some insurance was involved, and 
I was buying some thin~s in there, and he said the case was 
coming up that day. I didn't know it was coming up. 
Q. What place was that 7 
A. Louis Cohen's. 
page 104 ~ Q. Louis Cohen's confectionary store on High 
Street? 
A. Yes. 
Q. Did you understand this was u friendly suit between 
the two parties T 
A. No, I didn't. 
Q. You didn't know that 1 
A. No, sir. 
Q. Was anything said in the jury room about insurance? 
A. One ~entleman-I don't know his name, but I guess he 
will be in here-one gentleman said automobiles, he thought, 
were insured for $5,000.00 for one persons or $10,000.00 for 
another, but he didn't know wl1ether there was any insurance 
in this case, or not. 
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Q. Did you communicate to the rest of the jury the in-
formation that you had received at Louis Cohen's that morn-
ing? 
A. They were all talking pro and con about different things 
and I remarked I had heard today there was some insurance 
involved. I didn't know who it was. 
Q. \Vher'~ do you work, l\Ir. Gurke1 
A. J. S. Crawford and Company. 
Q. The ear involved in this accident was owned by Mr. 
Frank Coles ? 
A. That is what they said at court. 
Q. Does Mr. Frank Coles work at J. S. Crawford and Com-
pany? 
A. The father 1 
Q. Yes. 
page 105 } A. At our exchange store, not my store. 
Q. So the defendant in this case is the son of 
the man who works for the same concern you work withY 
A. Yes. 
Q. What is your capacity or position with J. S. Crawford 
and Company 1 
A. Credit Manager. 
Q. \Vltat is Mr. Coles' position? 
A. He is collector for the exchange store, and Mr. White 
is for my store. 
Mr. Gilman: 'Vithout waiving objections: 
CROSS EXAMINATION. 
!3T· i i 
By :Mr. Gilman: 
Q. l\Ir. Gurke, did you know tliC defendant in this case, 
or did you ever come in contact with him, young Coles 1 
A. I may have once or twice; that is all. I remember one 
morning about six or seven or eight months or a year ago 
l1e drove me down to the barber shop. His father could not 
drive down in the morning, and when it rains I generally go 
down in an automobile, but I didn't recognize him in here 
until I heard his name was Coles, and knew his father. 
Q. Did any of the parties to this suit, either the plaintiff, 
the defendant, their friends, ('Ounsel or witnesses say any-
thing to you about any insurance 1 
page 106 ~ A~ I was approached by Mr. 1\fcMurran. 
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By Mr. McMurran: 
Q. After the trial i 
A. After the trial. 
By Mr. Gilman: 
Q. Before the trial1 
A. No, no more than in the jury room. 
Q. Did the fact that it was rumored on the street that 
there was insurance in this case affect you in reaching your 
decision 1 
A. No, sir. I will tell you what I said, if you will allow 
me. 
Q. Go ahead. 
A. "\"\Then we were in the jury room they brought up about 
insurance and I told them I had nothing to do about the case. 
I was the fourth man in the chair. We went one, two, three, 
four, five to get our decision, and I told them I didn't pay 
any attention to insurance, that what I paid attention to was 
we wanted to find out who was the guilty man, and I said 
uMr. Watson, when he was driving down the road at forty 
or fifty miles an hour with someone behind ltim-
Q. You mean Coles 7 
A. "Mr. Watson requested Mr. Coles to not drive so fast 
and.he said, I think, 'We might turn over and I had rather 
get out and fight,' and I said, "Therefore, . he didn't stop 
and I considered it gross negligence,~' is what I 
page 107 ~ told the men in the room, and somebody else com-
menced talking about something else. 
Q. Your verdict was naturally predicated on the evidence 
in the case~ 
A. That is wltat I paid attention to, that one thing. 
Q. You were of the opinion that the defendant was guilty 
of gross negligence, therefore, found against him Y 
A. That is right. 
, l\fr. :Mc:Murran: "\Ve want to object to these questions for 
the reason that the juror cannot impeach his own verdict. 
By Mr. Gilman: . 
Q. Mr. Gurke, did the rumor of insurance on the street. 
that you ltave mentioned in this case affect or influence any 
of the other jurors in arriving at the verdict? 
A. I think not. 
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GEORGE TUTTLE, 
sworn on behalf of the defendant, testified as follows: 
By :1\fr. McMurran: 
Q. ·what is your full name, :Mr. Tuttle 1 
A. That is all of it. 
65 
Q. I didn't hear it. 
page 108 ~ A. George Tuttle. 
Q. Mr. Tuttle, were yon one of the jurors that 
tried the drunage suit of Joseph 'Vatson against Charles Gar• 
land Coles in the Circuit Court of the City of Portsmouth 7 
A. Yes, I was one of them. 
Q. The result of wbicl1 was a verdict brought in in favor 
of the plaintiff against the defendant for $5,000.001 
A. ·we gave $5,000.00. 
Q. l\Ir. Tuttle, do you own an automobile1 
A. I do. 
Q. Do you carry insurance on your car? 
A. At the present time I don't 
Q. Did you formerly carry insurance on your car 7 
A. I did. 
Q. Do you know, Mr. Tuttle, what are the usual limits of 
liability for automobile insurance 1 
A. $5,000.00 for one party and $10,000.00 for two parties. 
1\fr. Gilman: It is understood, without making objections 
to each one of these questions, that my objection goes to all 
of· the questions and to all of the witnesses. 
:Mr. Mcl\furran: Yes. 
l\fr. Bange}: Let the record show the objection goes 
throughout tl1e hearing. ' 
By l\fr. Mcl\funan: 
Q. When the jury was deliberating in this case 
pn~e 109 } after the evidence was all in, was anything said 
in tl1e jury room about insurance! 
A. Insurance on the automobile 7 
0. On this narticular defendnnt's carl 
A. No, not of his particular car. 
Q. Was anything discussed about insurance at all7 
A. It was. 
Q. Do you recall who said anything about iU 
A. I was the fi1·st one. 
Q. Anybody else say anything about it? 
A. We all talked it over a little bit. 
Q. You talked about the insurance? 
---~- ~------~ 
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A. 'Ne did. 
Q. You talked about the limit of liability being, as a gen-
eral rule, $5,000.00? 
A. Yes, for one part~·. 
Q. For one person. Did you know, Mr. Tuttle, whether 
tllis boy had insurance, or not f 
A. I didn't know anything about him. 
Q. Was anything said in the jury room about this being 
a friendly suit brought by these boys~ 
A. No, not that I can remember. 
Q. You don. 't recall? 
A. I don't think there was though. 
Mr. Mc:Murran: That is all. 
The Witness: Something else I would like to say. 
page 110 ~ CROSS EXAMINATION. 
By :Mr. Gilman: 
Q. Go ahead. 
A. We went in there and I wasn't in favor of giving the 
man anything. That is where I stood because they had been 
out having a good time together, and this fellow had taken 
him -to ride and he very willingly went, and they had been 
drinking and having a good time together and I was not in 
favor of giving him anything, but when the fellow started 
driving fast on a bad road and he said he had rather stop 
and get and fight the fellow they had trouble with previously, 
I said "That is when that man was going at an excessive rate 
of speed, and he had rather stop and have a fight and he 
would not stop," and I though the other man was liable ancl 
he ought to be punished. 
Q. Mr. Tuttle, I understand that the question of insurance 
on the defendant's car was not discussed 1 
A. I don't recall whether there was any discussion on tl1at, 
or not. 
Q. You arrived at your verdict because you thought that 
the defendant was guilty of gross negligence previous to this 
talk about the insurance? 
A. About machines and the amount of insurance carried 
by companies. 
Q. And the insurance or on insurance did not influence you 
in arriving at a verdict? 
. Joseph P. ·watson v. Charles G. Co~es 
page 111 ~ A. No, sir. 
DA.l~IEL KILEY, 
sworn on behalf of the defendant, testified as follows: 
By l\Ir. l\Ic~furran: 
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Q. Mr. Kiley, were you one of the jurors that sat in the 
damage suit, that sat in the trial of the damage suit, of Joseph 
P. Watson against Chal'les Garland Coles in the Circuit 
Court of the City of Portsmouth 7 · 
A. I was. 
Q. Which resulted in a verdict in favor of the plail;ttiff 
against the defendant in the sum of $5,000.00? . 
A. I was. 
Q. Mr. Kiley, when the jury retired to the room to de-
liberate was anything said about insurance in the jury roomY 
A. Not until after the verdict was reached. · . 
Q. And that was before you returned to the CourU 
A. Yes. 
Q. And reported your verdict~ 
A. Yes. As a matter of fact, there was no mention made 
until a poll was taken of the jury that revealed a verdict in 
favor of the plaintiff. . 
Q. After you decided to find for the plaintiff 
page 112 } what, if anything, was said about insurance? 
night. 
A. Nothing more than I told you the other 
, Q. I want to get it in the record. 
A. I was standing talking to the foreman of the jury in 
this chair here, and I had fixed in my mind what I expected 
to find for, and tl1e remark was made something like this, 
whether or not the defendant was in a position to pay him 
off, and the remark was then made "Most everybody is.in-
sured for $5,000.00,'' but· who made the remark or anything 
further than that I don't remember. 
Q. It was after that remark wa8 inade that you arrived at 
the fil!ure of $5,000.007 
A. My figures had been arrived at before. 
Q. How about the other jurors 1 
A. I think so because when we took the poll of the jury 
there was no discussion, very little. 
Q. Did anybody remarlc in the jury room that they knew 
this boy bad insurance on his car? . . 
A. Not to my knowledge. 
Q. Did Mr. Gurke tell you he had that morning heard in 
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Louis Cohen's store that this was a case in which the insur-
ance was the defendant~ 
A. I don't think he ever told me that at all. 
CROSS EXAMINATION. 
page 113 ~ By Mr. Gilman: 
Q. Mr. Kiley, I believe you stated that there 
was no mention made of insurance until after the jury had 
arrived at a verdict, meaning that the defendant was liable 'f 
A. Correct. 
Q .. And the question of any insurance or no insurance did 
not .influence you in arriving at your verdict, did iU 
A. No, sir. 
L. R. ABBOTT, 
sworn on behalf of the plaintiff, testified as follows : 
By Mr. Parker: 
Q. Mr. Abbott, you were summoned here this morning, I 
believe, by Mr. Mc:Murran ¥ 
A. Y es-I don't 1m ow who. 
Q. The summons was at the in'stance of the defense Y 
A. I could not tell you that. I was summoned to be here 
anyway. 
Mr. McMurran: It makes no difference. 
By Mr. Parker: 
Q. You are here anyway7 
A. Yes. 
Q. You were on the jury that tried the damage suit of 
Joseph Watson against Charles Garland Coles 7 
A. Yes. 
page 114 ~ Q. Which resulted in a verdict of $5,000.00 for 
the plaintiff? 
A. That is right. 
Q. 'Vas the question of whether or not the defendant had 
insurance discussed in that jury room? 
A. It was discussed after th<l verdict was reached. 
Q. After the verdict was reached 1 
A. Yes. 
Q. Did tl1e question of insurance influence you in reaching 
your verdict 7 
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A. No, not one bit. 
Q. In what way was the question of insurance discussed? 
A. It seems to me that somebodv asked did the man have 
the money to pay tl1e damages. They were figuring up the 
time the fellow was in the house, what he had lost, and then 
added so much to that and arrived at a verdict, and someone 
said "I wonder if he is able to pay itf" And someone else, 
I don't know who said, "He must have insurance," that 
"Most all of them have insurance." 
Q. ltiost all of them 1 
A. Yes. 
Q. And that was after the verdict had been reached 7 
A. That was after the verdict had been reached. 
Mr. Parker: It is understood that all of this is without 
waiving our objection. 
ltir. McMurran: Yes. 
page 115 ~ CROSS EXAhUNATION. 
By Mr. !\Icl\Iurra~: 
Q. After you had agreed on a verdict for the plaintiff; 
that is, you thought the defendant was liable, it was then the 
insurance question was discussed f 
A. Yes. 
Q. Before the amount had been arrived at 7 
A. I could not say, Mr. McMurran, to save my life. 
Q. Mr. Abbott, do you recall l\fr. Tuttle or anyone else 
;;aying the limit of insurance was $5,000.00 for one person f 
A. No, I don't remember that either. 
Q. You don't remember thaU . 
A. It wasn't discussed out there in court at any time. 
page 116 ~ 'VHEREFORE, the defendant prays that this 
his bill of exception number .3 may be signed, 
sealed, and made a part of the record which is accordingly 
done in due time, this 22nd day of March, 1937, after due and 
lep:al notice has been given tlw defendant, in writing·, of the 
time and place of presenting the same. 
B. D. WIDTE, 
Judge of the said Court. 
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page 117 } Virginia: 
In the Ch·cuit Court of the City of Portsmouth. 
Joseph P. Watson, 
v. 
Charles Garland Coles. 
BILL OF EXCEPTIONS NO. 4. 
Be it remembered that at the trial of this case, to-wit on 
the 11th day of November, 1936, and after the jury was sworn 
on their voir dire the defendant excepted to the qualification 
of certain of the jurors and in order to sustain his exception 
the defendant offered the following evidence, which is all the 
evidence offered to their exception, to-wit: 
page 118 } Mr. 1\Icl\Iurran: 'Ve have a motion we want to 
make out of the presence of the .Jury. 
The Court: I guess we had better go in the office there. 
Note: Court and counsel retired to chambers. 
Mr. McMorran: 1\fay it please the Court, we want to crave 
oyer of the writ of 'l'enire facias in this case. I suppose the 
Court grants that motion Y 
The Court: Yes, that is granted. 
1\Ir. Mc~Iurran: Now, we want to move to quash the writ of 
venit·e facias on the ground that the Jury was not drawn ten 
days prior to the beginning of the term which commenced on 
the fourth Monday in October, which date was October 
26th. The statute requires that the Jury should be drawn . 
ten days prior to tbe beginning of the term. The question of 
wben they are summoned does not enter into it at all; fur-
ther the statute requires that tbe list be filed in the Clerk's 
office showing the names of the jurors drawn, their addresses 
and occupations, and this was not filed in the Clerk's office 
ten days prior to tl1e commencement of the term. We want 
to have Mr. Bain sworn and put in the record when the Jury 
was drawn. 
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.page 119 ~ KENNETH A. BAIN, JR., 
being first duly sworn, testified as follows: 
By Mr. McMurran: 
Q. 1\fr. Bain, you are Clerk of the Circuit Court of the City 
of Portsmouth? 
A. Yes, sir. 
Q. Will you please state wl1en the Jury was drawn which 
is now sitting? 
The Court: Doesn't it show on the venire Y 
A. It shows on the 'venire. It was drawn by me from a 
list furnished by the Jury Commissioners on the 21st day 
of October, 1936. That was the original venire. Of course, 
there has been others. 
Mr. 1\fcl\furran: The purpose is to give people notice as 
J\fr. Gilman: What does it say about additional jurors Y 
1\fr. 1\fcl\furran: It Bays they shall be picked from the list 
by the Judge. 
1\fr. Gilman: We can discharge this Jury and take the same 
ones from the list. 
J\Ir. Mcl\Iurran No, vou can't do that. 
The Court : The motion is overruled. . 
1\Ir. 1\fcl\furran: We except to the ruling of the Court. · 
Note: Court and counsel returned to the Jury 
page 120 } I'oom and tl1e case proceeded. 
The Court: Gentlemen, here is a suit of Joseph P. Watson 
v. Charles Garland Coles, an automobile accident case. Are 
any of you gentlemen related to either the plaintiff or de-
fendant by blood or marriage? 
Note: The jury replied in the negative. 
The Court: Do you know anything at all about the case, 
gentlemen? 
Note: The jury replied in the negative. 
The Court: Are your personal relations with either of 
them such that it would be embarrassing to bring in a verdict 
one way or the other Y 
Note: .The jury replied in the negative. 
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The Court: Has the case been mentioned to you by any-
one at allY 
Note: The jury replied in the negative. 
The Court: Of course, that is covered by the other ques-
tion. Do any of you gentlemen wish to ask any questions 1 
Mr. Mc:Murran: I do. 
Gentletmm, I would like to ask if any of you know Mr. A. L. 
Watson, a plumber in the City of Portsmouth 1 Mr. Kiley, 
first, do you know him and how long have you lmown him? 
l\Ir. Kiley: All of my life. 
page 121 ~ Mr. Parker: That is not the plaintiff but the 
father of tl1e plaintiff. 
Mr. McMorran: Has your relationship with tbe Watson 
family been such that it would influence you one way or tbe 
other in this caseY · 
Mr. Kiley: No. 
Mr. McMorran: Mr. Blair, has your relationship with the 
family been such that it would influence you one way or the 
other in this case 'l 
Mr. Blair: No. 
Mr. McMurran: How long have you known Mr. Watson? 
Mr. Blair: Thirty years, perhaps. 
Mr. 1\IcMurran: Have you had business relations with 
him! 
Mr. Blair: Not in a direct way, no. 
Mr. McMorran: I understand the father of this young 
man is a plumber; is that correcU 
Mr. Blair: The L.A. Watson I know is, yes. 
Mr. McMorran: You are in the tiling business? 
Mr. Blair: Yes. 
Mr. McMorran: Do you have business relations with him 
in tiling baths or bathrooms in which he, himself, puts in the 
fixtures? 
Mr. Blair: Yes, sir. 
Mr. McMorran: When is the last time you had any busi-
ness with him 1 
page 122 ~ Mr. Blair: Two years ago, perhaps. 
Mr.l\IcMurran: Do you feel that your relation-
ship with him has been such that it would influence you at all 
in deciding this case '1 
Mr. Blair: No, sir. 
Mr. McMorran. Mr. Nugent, have you had any business 
relations with Mr. L.A. Watson? 
~fr. Nugent: None at all 
Mr. McMorran: How long have you known him? 
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Mr. Nugent: Ten to fifteen years. 
:Mr. :Mc:Murran: Are you an intimate friend of his? 
Mr. Nug·ent: Ol1, yes, certainly. 
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Mr. ~IcMurran: How frequently have you been with him f 
Mr. Nugent: Just standing and speaking, talking to him, 
such as that. 
Mr. McMurran: Do you think your friendship toward him 
would influence you in deciding this case? 
Mr. Nugent: No. 
Mr. Mcl\furran: 'Vhat is your name, sir7 
Mr. Roberts: A. L. Roberts. 
Mr. Mcl\furran: Mr. Roberts, how long have you known 
Mr. ·watsonf 
Mr. Parker: That man bas been scratched off 
page 123 ~ the panel. 
Mr. Mcl\furran: I didn't know it. 
The Court: Let him answer the question. 
Mr. Roberts : I don't know him at all. 
Mr. McMurran: You don't know him at all! 
Mr. Roberts: No, sir. 
Mr. McMurran: Mr. Gurk, have you had any business re-
lations with Mr. ·watson? 
Mr. Gurk: No, sir. 
Mr. McMorran: None whatever. Your friendship with 
him would not influence you in deciding this case 7 
1\Ir. Gurk: No, sir, just an acquaintance. 
Mr. McMurran: Mr. Hangm·, ha,•e you had any business 
relations with him 7 
1\Ir. Hanger: Not recently. 
Mr. McMorran: How long ago? 
Mr. Hanger: Eight or ten years. 
Mr. McMurran: Are you a friend of his? 
Mr. Hanger: Not especially.-
Note: Court and counsel retired to the .Judge's chambers. 
Mr. McMurran: I move the Court to strike from the Jury 
list Mr. S. E. Blair, Mr. S. T. Hanger, Mr .. Fred Gurk and 
1\Ir. E. ,V. Nugent for the reason that they have had intimate 
business relations with the ·watson family, hav-
page 124 ~ . ing been lifelong friends with the father of this 
plaintiff, who is only 21 years of age, and fur-
ther that in a community of 50,000 people, such as Ports-
moutb, we should have a jury that would be fair and im-
partial in the trial of this case, and we should bave a jury 
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composed of men who would not be in the position of having 
to decide a case in which their friendship would possibly be 
a determining factor in the case, and jurors should not be 
placed in the position of having to decide cases which, if their 
decision was adverse to their friends, they might feel that 
their friendship would be impaired. 
The Court: l overrule the motions to which action of the 
court you except. 
· Note: The court and couns('l retired to the courtroom and 
the trial of the case proceeded. 
Witnesses were excluded and opening statements were 
made by counsel for the respective parties. 
page 125 ~ ·wHEREFORE, the defendant prays that thh;, 
his bill of exception number 4, may be signed, 
sealed and made a part of the record which is accordingly 
done in due time, this 22nd day of March, 1937, after due and 
legal notice has been given the defendant, in writing, of the 
time and place of presenting the same. 
A Copy, teste : 
page 126 ~ Virginia: 
B. D. WHITE, 
Judge of the said Court. 
B. D. WHITE. 
In the Circuit Court of the City of Portsmouth . 
• Joseph P. ':Vatson, Plaintiff, 
v. 
Charles Garland Coles, Defendant. 
NOTICE. 
To: Charles Garland Coles. 
TAKE NOTICE, That on the 23rd day of March, 1937, the 
undersigned will apply to the Circuit Court of the City of 
Portsmouth, Virginia, for a transcript of the record in tl1e 
above styled cause, for the purpose of presenting said tran-
script to the Supreme Court of Appeals of Virginia, along 
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with petition for writ of error to the judgment of the said 
court, rendered in said cause. 
Dated this the 16th day of March, 1937. 
JOSEPH P. WATSON, 
By T. E. GILl"\IAN & 
V. L. PARKER, Counsel. 
Service accepted this the 16th day of March, 1937. 
ROBT. F. McMURRAN, 
Attorney for Charles Garland Coles. 
page 127 ~ State of Virginia, 
City of Portsmouth, to-wit: 
I, Kenneth A. Bain, Jr., Clerk of the Circuit Court of the 
City of Portsmouth, in the State of Virginia, do hereby cer-
tify that the foregoing is a true transcript of the record in 
the foregoing cause; and I further certify that the notice 
required by Section 6339, Code of 1919, was duly given in 
accordance with said section. 
Given under my hand this 6th day of April, 1937. 
Teste: KENNETH A. BAIN, JR., Clerk. 
By: DORIS V. MAJOR, D. C. 
A Copy-Teste: 
l\I. B. 'VATTS, C. C. 
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